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Tuesday, 3 February 1998 the resolutions group. In view of the resolution
suggesting gender equality in the constitution of the
resolutions group, the Deputy Chair and | accepted all

] the nominations of women and have chosen six men
Convention met at 9.00 a.m. in order to provide a balance, with an odd number to
CHAIRMAN —In accordance with the resolutionsallow resolution. | also propose that Barry Jones be

passed and amended yesterday morning with resptat non-voting chairman of the group.
to the revised rules of debate and order of proceed-The resolutions group will be delegates Lloyd

ings, | table, and will ensure they are CirCUlateqNaddy, Malcolm Turnbull, Wendy Machin, Jeff

amended rules of debate and orders of proceedings &4aw, Pat O'Shane, Moira Rayner, Daryl Williams,
today’s conduct of business. In addition, | table a liylie Bishop, Stella Axarlis, Gareth Evans and the
of 827 submissions to this Convention received fromiost Reverend George Pell. Could | have a motion

members of the Australian public. In so doing, that the Convention endorse the proposed membership
explain that there is to be a summary of each of thogg the resolutions group.

submissions provided to all delegates. The full . . . )
submissions are available in the secretariat and wiIIMOtIon (by Mr Wran) agreed to without dlssent._
become part of the proceedings of this Convention, | That the Convention endorse the proposed membership of
also extend to members of the public who have selif esolutions group. _
those submissions our thanks for their input into our CHAIRMAN —We now move to receive reports
deliberations. from yesterday’'s working groups. We have allowed,

| also will table three proxies that have bee s you will recall, 15 minutes for each report. Each
received. The first is from the Premier of Victoria, th _orriﬂ]{lg %roup can use thar: Whhole 15 mlrutes. I youk
Hon. Jeff Kennett MLA, wishing to advise that he ha Ish for the rapporteur or the chairman alone to spea

' L - for that 15 minutes, you may do so. If, on the other

requested Dr Robert Dean, the Victorian Parlig: d. three of vou wish to use five minutes or some
mentary Secretary for Justice and the state mem ' : you : ;
for Berwick, to be proxy on his behalf. The second i§; er multiple within that 15 minutes, that is at your
from Sue Napier appointing Michael Hodgman t Iﬁiccrt?t'lgndesl:?aggtﬁg-re\(%urt have 15 minutes within
represent Mr Rundle, the Premier of Tasmania, . port.
instead of Mr Groome, who had been the nominatdgsue 1: If there is to be a new head of state, what
proxy. The third is from Mr Alan Ferguson, who haghould the powers of the new head of state be and
had a recent death in his family, appointing the Hoow should they be defined?
Tony Abbott to act as his proxy until the end of this CHAIRMAN —I envisage that in the course of
week. today’s proceedings we will have the general debate

On a procedural issue, we have had a request frét the subject of the working groups—that is, if there
the media to take shots of a working groups i t0 be a new head of state, what should be the
session. | know this will disrupt the proceedings dpowers of the new head of state and how should they
working groups and recognise that it is not terriblyp€ defined. The course of the general debate on that
practical but, unless there is any objection, | propogélbject will enable each of the delegates to comment
to agree, subject to the invasion being brief, t@n any aspect of any of the resolutions, or all, if they
arrange with one working group at its commencemeltish. The actual moving of the motions will be a
of proceedings this afternoon a brief photo sessioffrmal process at 3 o’clock.

The secretariat will make arrangements with the At 3 o’clock, we are going to allow some dialogue.
convenor of one of the working groups for thisNe will have multiple resolutions so that, unlike an
purpose. ordinary meeting, we will have a series of resolutions

The first item on today’s agenda is endorsement ¥fith each of the amendments that have been pro-
the membership of the resolutions group. There wep®sed. | know it is a bit of a disfigurement of this
25 nominations to the resolutions group, five of whorReautiful old chamber, but we have two screens, and
are women. We had one list with only four womenit is intended that the resolutions can be displayed on
and we found that one group had not had nominatiofZe screens. If there are amendments, they can be
received, so two additional names have been addedﬂﬁlUded on the screens. It expedltes the deliberation.
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We will have each resolution, with each of thénead of state are complex, contentious and emotive.
amendments, so that by 4 o'clock we will all beAny attempt to codify them would involve re-fighting
aware of what the resolutions are and what thHeattles so old that many of us here can scarcely recall
amendments are. Then we will proceed seriatim that they occurred. The best example is, of course, the
consider each of the resolutions. conventions and the powers concerning the blocking
It is more than likely—in fact, it is inevitable—that ©f supply by the Senate. But there are many others
a number of the resolutions will either be in conflicthat could be pressed into service in a referendum
or might well be complementary. However, we inten§@mpaign. The working group wished to make it
to take a vote on each resolution. You will recall thadbsolutely clear that we understand the history of
they are, under our rules of debate, provisionigferenda in this country and that any attempt to put
resolutions. Those that receive more than 50 per cdffward a strong codification would excite inevitable
support will then go as provisional resolutions to th@PPosition, dissension, confusion and antipathy and
resolutions group. They will be returned at a latepould gravely imperil any attempt to put forward a
stage of the Convention when other resolutions hag¢@nsensual republican model.
been considered, and we will consider each of theThat is the practicality. The working group did not
resolutions as final resolutions, hopefully producingee this as a view, or as arguable or possible. The
one on each of the principal subjects. At this staghistory of referenda in this country proves that in the
it may well be that we have several resolutions tha&vent of confusion, dissension, or serious opposition
go forward for reconsideration as final resolutiongroposals fail. So why put forward a matter that is
That way we have some chance at producing thmund to have that effect in relation to the republic?
recommendations that it has been suggested is &g it happens, we did not devote our time entirely to
task. practicality. We also looked at the question concep-
| invite each of the working group reporters tgually and we were delighted to find that the concep-
report to us. Working Group No. 1 suggests, witflal arguments against codification are as compelling
respect to the head of state, the same range of pow@fsthe practical ones.
with existing constraints on their use, no expressThe first point that | would like to make is that the
provision to be made at the Convention as to theorking group did consider the question of why it is
guide to the use of the reserve powers. The firglhat so many people are in favour of codification. The
speaker of Working Group 1 is Professor Gregiew was put, although it was not unanimously agreed
Craven. to, particularly by some of the lawyers present, that

Professor CRAVEN—Thank you, Mr Chairman. it represents the lawyer’s natural desire to believe that
As has been said, our working group began with tH. rule can possibly work or indeed exist unless it is
proposition that there would be no change in thgritten down in black and white, preferably by a
range of powers. | have to say at once that tHawyer, and that this comfortable expectation, while
working group had a satisfying, almost sickeninginderstandable to those of my own profession, is not
degree of unanimity in its views. We reached a strori @ccord with the reality of our constitutional system,
consensus on our position and my instructions are Y#1ich is not a rule book but an organism, a subtle
put it with the strength that the working party felt it2nd evolving organism which does not require
While we were not absolutely unanimous on absolut@€ing—nor can it be—reduced to the status of a
ly every issue, there was a strong consensus. If | gétephone directory.
it wrong, | am confident it will be pointed out to me Corresponding with that point the working group
loud and long for the rest of the Convention. formed the view that one will never be able to codify

the central proposition not of theory in relation to th€onstitutional conventions. A constitutional system
brutal referendum practicality at that. It was felt tha¥Vere we to write them all down now, ambiguities
the issue before this Convention is the issue dfould arise. How would they be fixed? Not by
achieving, so far as possible, a consensual republicgifficult constitutional amendment but by the evolu-
model. That, the working group strongly believes, i§on of other conventions. So codification, it seems,
achievable without any degree of codification whatsds @n illusion, and it is a double illusion because not
ever. Codification is an unnecessary add-on to a@ly is it the case that there will always be conven-
For this reason, this working group is strongly€asons.

opposed on the grounds of practicality to codification The first is that, as we all well know, we cannot
of powers. We firmly believe that any such attempagree on most of them, and certainly on the most
to codify will be all but fatal to the chances of aimportant. If you have, as the old joke goes, three
republican proposal at a referendum. We believe thednstitutional lawyers talking about the Senate’s
to bring forward a codification in a substantiapower to block supply, you will get four views. | had
sense—a total codification or something approachiminner with George Winterton the other night and
a total codification—would come very close tdbetween us we had about six views. There is no way
dooming any republican proposal. we will ever agree on that. Nor will we agree on

The reason for that is simple: the conventions dglatively minor conventions, like a deputy prime

responsible government surrounding the powers of tﬁ@”iszer g_ucceeding a prime minister when a prime
minister dies.
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A second problem is that these conventions aoé reasons. One was that there seemed to us to be
complex. It has been suggested that that is a convea®me sort of moral contradiction in formally putting
tion—there are those here, | am sure, who wouldlles into a Constitution and then saying, ‘Ah, yes,
assert that that is a convention. The point that convelodt they are not really binding or enforceable.’
tions are complex and hard to reduce to writing is n@econdly, for those of us who are addicted to trans-
well appreciated. There has only been one rephrency, the Constitution is certainly less transparent
attempt in recent times to comprehensively codify i people read rules that are not in fact going to be as
convention in the Australian Constitution. That igudicially enforceable as other rules. Finally, there was
section 15 dealing with the minute question of casualconcern in the working party that, even if you stated
vacancies in the Senate. That section is two pagestbbse rules to be non-judicable one, could not guaran-
densely drafted gobbledegook. It looks terrible in thiee that the courts would not at some point become
Constitution. |1 can remember showing it to a Cainvolved; that, even if there was a statement that they
nadian academic and she laughed and said, ‘Hawvere not to be enforced, there might be some indirect
could you put that in your Constitution?’ Of coursefuture attempt to enforce them.

the real joke is that it does not even work, even The working group was strongly of the view that
though it is two pages long. Are we seriously goingonventions should not be enforced through the
to do that in relation to other conventions? courts. To do so would involve judges in high
The final point that we wish to get across is thispolitics, to which they are unsuited, and would attract
there is a dreadful danger with conventions that yaan odium that should not be imposed upon them. We
will get them wrong and, best of all, you will notwere concerned by such spectres as the possibility of
know that you have got them wrong until the uniqua prime minister seeking an injunction to prevent his
situation arises some years down the track and thenher dismissal by the head of state.
the codification does not work and is practically |n short, our view was that the chief protection of
impossible to fix. Perhaps that leads into the nexfie constitutional system in relation to the powers of
point that appealed to the working group: a conceffie head of state was not an illusory codification,
over the loss of flexibility. It is true that conventionsye|oved by lawyers as it may be, but rather, through
evolve, and evolve for the better. For example, th@e operation of a parliamentary and electoral and
convention that the Australian Prime Minister proggcial system of accountability and checks and
vides advice to the Governor-General after 10sing ahjances, a good deal more sophisticated and compel
election on the identity of his or her successor is n@hq than some of its critics would give credit to.
partl Ofd the”Weds 'gmltrllstert systtemfo{ gb?vernment. IttThere is, of course, an exception, as there always
evolved well and in the interests of stable governmen ’ ; : :
in Australia. It should have evolved and that was 5- Were the[]g to be an ﬁlectpd hel‘?l‘(d IOf St?]te_'t vl\ipuld
good thing. If one looks at the attempted codificatioﬂ'oopuearwgtS turlffmsi?(g)ﬁslt ac;[f Itsheu?/ilev(\e/ 3{%'; c?n(\;vg\;olljllg
of conventions by the great lawyer, the late Herbert uiEe full codificationyof owers to deal with the
Evatt, written in the 1930s, and imagine that the ? e e of I P ; » T
were to apply now, had they been codified as olarities of popular support that would emerge. That

wished, one realises how dangerous and futile 4p"Ot t0 say that the members of the working party
exercise it is. Support that position. | think the position was that

_ , _they accepted a grim necessity to meet an even
_ The working group addressed the issue often raisgglmmer occasion. The working party also considered
in favour of codifying conventions: transparency—Wwene question of what would be required if there were
must have a Constitution that everyone can read agff election by two-thirds of a joint sitting of parlia-
everyone can see what the basic rules are. Thgnt. Again, the working party agreed that full
working group would make two points in relation tozqgification would be required. They did not believe
that. One is that, as | have said, it is impossible i§at would be the case were a model to be adopted

codify all conventions and so one will never have ghere the Prime Minister or a body answerable to the
completely transparent Constitution. That degree pime Minister were to appoint the head of state.

transparency is an illusion. But secondly, the working There is one aspect of codification that the working

party found that when one looks at the SO'Ca”eﬁlarty would support. The working party sees no harm
ignorance of the Australian people about the Constittis o P
tion, the bits that they understand best—and | cdp,_codifying, if that be the word—perhaps

assert this as a teacher of young people in are %nstitutionalising—the universally accepted principle
related to this—are the bits that are not written in thg'at e Governor-General acts on the advice of his or

P ; inisters, whether in the federal Executive
Constitution. If you ask the average young AustraliafS’ MINISters, whe . :
person about section 92, they will, with all appropriz olluncn. or otherwise. .Thlat 1S uncontrlov_ersml, hl
ateness, ook at you blankly. If you ask them what ielieve; it raises no particular issue. In relation to the

in section 51, they will tell you that they do not care>COP€ of powers, the working party also would

But if you ask them who the Prime Minister is ancfUpport the removal of the otiose powers of reserva-
how you get into that unpleasant position, they wilion and dlzjsaIIOVéance, but é)eyond this the working
know the answer. Where does that come fronf¥"® Would not be prepared to g(?.

Convention. So it does not seem to us that transparenln summary, | suppose the working party has got to
cy is the argument that it is sometimes put forward a8.twin position of practicality and principle. Practical-

The working party was very much opposed t&" an attempt for substantial codification leads in only
writing unenforceable conventions into the Constit —ni,f"Iggg;t:gn;ﬂ%%zfregitfedctrigaerﬁgﬂ;’g f%ﬁrs%;g?lﬁ,glt'g'
tion in some sort of hortatory statement for a numb f' ' P
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may | say it is in a sense the first test of consensus ame particular option. We found early in our deliber-
this Convention because | believe that there will bations that the option we favoured for a head of state
a number of delegates, of whom | am one, for whomlected, for example, by a two-thirds majority of
this will be the point of departure. parliament—or indeed the McGarvie model—was not
Substantial codification would effectively define outh€ option we believed to be appropriate for a popu-
people, and | believe the Convention has to think ¢§ that the head of state would have the same range
this very carefully and it has to think of those twcPf powers as the Governor-General but inserted into
issues. It must think firstly: what is the practicalityZhe Constitution would be an express provision to
Do we do this if we do not need to, with the conselcorporate by reference the conventions governing
guences it inevitably must have? It also must considile use of the reserve powers.
those strong grounds of principle based on an underd saw this option as our onion, and let me peel back
standing of our system which equally strongly militateach layer to demonstrate our thinking in reaching this
against the codification of conventions. conclusion. Firstly, we determined that the head of

CHAIRMAN —Just so the delegates will be awarétate, if appointed by parliament and otherwise not
of the way in which we proceed, Professor Craven ROpularly elected, should be given the same powers
his resolutions and recommendations, they will be gen most eloquently put elsewhere, a blueprint of the
matter, when we have come to that stage, of consid®@wers of the present office of the Governor-General
ation by all speakers and will be addressed for @ould be bequeathed to the head of state. Those
against—or there will be foreshadowing amendmen@9wers would include both the ordinary and the
during that course—when we look at the principdleserve powers. We did not see a case for dividing the
speakers list with respect to the item for today. Fdtowers between one or more other holders of public
Bishop. The task of Working Group 2 was to considédlsewhere, such as in the House of Representatives.
the same range of powers with express provision Where else other than with the head of state should
incorporate by reference the conventions governitgose powers rest? We opted for the head of state.
the use of reserve powers. We did not advocate a change to an executive-style

Mr GIFFORD —May | ask one question. | just head of state, nor did we argue for the head of state

want to be clear as to what is happening. Do w be largely confined to a ceremonial role for the
criticise any defects as we see them separately in edfPoses of this debate. We continued to opt for the
of the resolutions or are we to just have the one aftépnstitutional umpire role, ordinary and reserve
each has gone through this process? We cannot tRQVers intact. We are swayed by the notion that the
each one separately? vesting of the reserve powers in the head of state is

CHAIRMAN —No, we are going to deal with all one of the pillars of responsible government and it has

of them. We are opening up for the consideration Osferved us well, .

the Convention all the recommendations, all the That took us to the next layer of our onion. The
reports and all the resolutions of the working group&0overnor-General currently derives powers and
When we go to that general stage of debate Whichf;éncthns_ from the Constitution. A little readlng of the
identified as the speakers list, which will cover th&onstitution leads one to assume extensive powers are
item for today, you may talk on any one of the reportgonferred on the Governor-General and that those
or all of them. You do not do it now; you wait until POWers are conferreq on the Goyernor-GeneraI as the
we have this general contribution. Later this aftefQUEeN’s representative. In practice, these powers are
noon, when we have speakers selected from the flogircumscribed by convention. We took no issue with
there will be a formal moving of the resolutionsthe fact that some powers are conferred on the

amendments will be taken and the voting will not takovernor-General and some on the Governor-General
place until 4 o’clock. in Council. We treated it all on the same footing.

Ms BISHOP—The majority of this Convention felt The reserve powers—those that can be exercised
it necessary yesterday to move amendments to tfythout or contrary to the advice of the Prime
order of proceedings to guard against gender imbaflinister—can be inferred from, amongst others,
ance. They need have looked no further than o§fctions 5, 57 and 64 of the Constitution. We recog-
working group to have their fears dispelled. In oupiSe that these are considered to be very limited; as
group of eight, the six women quickly took control ofdiscretionary powers they are powers in reserve. They
the convening, wrestled control of the chair, th@'® exercised iny_ in extr_a_ordlnary circumstances to
discussion, the agenda, the note-taking and tREEVENt a constitutional crisis—supposedly—and they
reporting. Our two male delegates were, it seem@/€ POWEIS which exist to allow the head of state to
singularly underwhelmed by the gender imbalancgnsure that the government is conducted in accordance
Then again, one could not have hoped for a mokdth proper constitutional principles and that at the
cohesive and amiable discussion group to give seriofidd of the day the ultimate supremacy of the elector-
and detailed consideration to the task at hand. As @€ is upheld. The conventions that surround the
saw our task, it was to take the key issue—if there BXercise of the reserve powers are unwritten. They are
to be a new head of state, what should the powers @t rules of law, although they are regarded as
the head of state be and how should they be d@inding. Some are clear and settled; others are
fined?—and come up with the arguments in favour iomewhat controversial.
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One concern was that the Governor-Generalfetion of a written statement of the conventions
powers are governed by constitutional conventiorgoverning the use of the reserve powers as a non-
that traditionally control the exercise of power by thdinding guide was definitely underwhelming. It
Queen and her representative and that, therefore, withcame very clear, as we waited patiently for the
the removal of the monarchy from the Australiaviews of the rather small working group, that we were
Constitution, the conventions may well then not ball there, in fact, to hear arguments supporting the
applicable—they may disappear if the transfer ofotion of a non-binding guide—to hear them with an
powers does not include reference to them. open mind, not to put them. No arguments were

A transfer of powers without more would leaveéorthcoming. Indeed, none were put in support of the
open the question as to whether the head of stdtgtion of a written statement as a non-binding guide.
would feel obliged to observe the conventions that There was discussion. There was discussion and,
currently govern their exercise. The assured continindeed, there were differing views on the challenge
ation of the conventions could be provided in twdefore this Convention of codifying the reserve
ways: by amending the Constitution to preservpowers, incorporating them by reference or making no
explicitly the powers and conventions that goverexpress provision governing the use of the reserve
them without specifying what they are or by codifyingpowers, as now. These discussions showed an open
them in whole or in part. We argued against codificanind, in most cases, on these matters. However, there
tion, except in the case of a directly elected presivas unanimity that if, after discussion at this Conven-
dent—and | will come to that position shortly—fortion, agreement could be reached on a written state-
reasons similar to those expressed by Professoent—in other words, codification or partial codifica-
Craven’s group, and | will not take up time by goingion—then this written statement should be binding.
through them again. But we saw strength in leaving/e held the view that if an achievement of such
the conventions undefined to allow them to retaimagnitude were to be made—indeed it would be a
their flexibility. As the reserve powers are exercisedensational breakthrough at this Convention if agree-
on extraordinary and rare occasions, the conventioment could be reached on a written statement of the
are likewise extraordinary and rare and therefore neednventions governing the reserve powers—that that
to be flexible, with the capacity to respond adaptivelgchievement should be celebrated and indeed applaud-
to unpredictable situations. ed by being incorporated as binding rules in our

We recognise that the mere reference to unwrittégPnstitution.

conventions in the Constitution may present its own In addition it was felt that, should this agreement
problems, but we saw this as the safeguard or tleecur on codification or partial codification, such a
hook, if you like, to preserve them in the transition tevritten statement would in fact render our Constitu-
include in the Constitution a clause specifying that th@gon more explicable to the political participants and
powers of the head of state must be exercised imdeed to citizens alike. There was a view in our
accordance with existing conventions. We wereorking party that our Constitution as the written
anxious that such reference not convert the convetiecument, which is the structure of our political
tions into rules of law—that they remainsystem, should be explicable to citizens, should be
unreviewable. The reference in the Constitution helgdear, should be concise and should give an accurate
take away the ambiguity that currently surrounds thguide to the way our political system works in
issue of the reserve powers and the legitimacpractice rather than a theory perhaps now 100 years
particularly where there is to be a transfer of powersld.

We were unanimous in our view that a directly or There was a view that part of the task of this
popularly elected head of state or president rais€onvention is to engage Australians in the work that
different considerations. We were not content to leawee are involved in, a work that says it is possible—
the status quo in respect of the powers, even with oand there is a great sense of excitement amongst the
added clause to the Constitution on the conventiodglegates—to imagine renovating the Constitution so
governing the reserve powers of such an electdht it begins to look the way we are rather than the
president. We believed that the powers of a head wly we were. So the discussions were rather limited
state so elected must be specified and, might | strets the notions of that challenge.

must be limited and specified. None of the lawyers | et me say, Mr Chairman, that we dismissed very
present were prepared to even contemplate whippiggickly the idea of a non-binding guide should we
up a quick code of powers. We leave that to otheggyree” on a written statement of the conventions
considering that option. governing the reserve powers, and our resolution
Finally, one important issue was that of the dismissnakes that clear. There was no support for the notion
al of a head of state who departed from existingf a non-binding guide. Thank you very much.
conventions. We wished the mechanism for dismissalcHAIRMAN —Thank you. There is still time

to be swift—short and sweet. Thank you. within that working group report. Does any other
CHAIRMAN —Thank you, Ms Bishop. Working member of the working group wish to comment? If
Group 3's rapporteur is Mary Delahunty. | call her tonot, we will move to Working Group 4. The rappor-
the dais. The task was ‘Same powers with a writteteur is Professor George Winterton. The task of this
statement of the conventions governing the use gfoup was ‘Same powers with codification of the
reserve powers as a hon-binding guide’. conventions governing the use of the reserve powers

Ms DELAHUNTY —Thank you, Mr Chairman. | @s binding rules’.
should say that support in our working group for the
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Professor WINTERTON—Thank you, Mr Chair- there should be some reserve powers to enable this
man. This group had a rather spirited discussion brdle to be fulfilled. The essential reserve powers we
achieved remarkable unanimity, and the resolutiomgreed upon are those that are universally conceded,
have been set out, as you see. that is, basically three: to appoint the Prime Minister,

A word of introduction may be helpful on the way!© remove the Prime Minister, and to refuse to
the Constitution dealt with the powers of the Govedissolve parliament; or, of course, in the case of a
nor-General and the Governor-General in Council. We believe that the current balance of power
The powers conferred on the Governor-General lretween the government, the Prime Minister and the
Council are clearly acknowledged by the Constitutiohead of state should be maintained—that is to say,
to be powers exercisable on the advice of the Fedethht the head of state should act as ultimate guard-
Executive Council—in other words, the governmentan—and, except where the Constitution may express
The powers conferred on the Governor-General wepeovision, the basic convention should continue to
intended to fall into two categories: those that are alspply. We thought it essential that there be a provi-
exercisable on the advice of the government and thasen, which South Africa adopted in 1961 when it
few that are reserve powers—powers where the heladlcame a republic, that the conventions of the
of state has some independent discretion. monarchy continue into the republic. This provision

There was debate on the original conventions in tiféould indicate that these were conventions, that they
1890s, particularly from Deakin, suggesting that ivould continue to be conventions, that they would
would be wiser to clarify those that were intended tgontinue to be adaptable and that they would not be
be exercisable on the advice of the government—traought before the courts, they would not be justici-
is, to say this expressly. But this was resisted #Ple-
certain people, particularly Barton, who thought that On the basic question as to whether the conventions
you did not write the conventions into the Constitushould be codified, we took the view, in sympathy
tion, rather that the Constitution expressed law netith many of the views expressed in some of the
convention. ‘We would be laughed at in London,” hearlier working groups, that it was not desirable to
said, ‘if we tried to draft a Constitution like this.seek to codify the conventions entirely; neither
Everyone knows it's drafted against the backgrourdksirable nor feasible. It was not desirable because all
of British constitutional history because we ardexibility would be lost. The future cannot be
vesting powers in the Crown.” Therefore, the Constadequately predicted. Unforeseen circumstances will
tution was left in the present form. arise. If the head of state is to act as constitutional

The difficulty in the transition to the republic is thatguardian, you obviously need some flexibility to adapt
the conventions, which determine and ensure thi crises that will arise, and they cannot be predicted.
most of the powers except the reserve powers af8at is why it is certainly undesirable. It is impossible
exercisable on the advice of the government, afgally because there is considerable disagreement
conventions of the Crown—part of British angabout the conventions—for example, in particular in
Australian constitutional history. Once the link withfégard to what should happen if the Senate blocks
the Crown is cut, one could not ensure that thosePply. So we thought it was both undesirable and
conventions continued. That is why one cannot simpifeasible to seek to codify completely.
transfer the powers to a republican head of state andso we agreed with a lot of the conclusions reached
say absolutely nothing on the issue. by the first working group. But this is not an all or

The first resolution of the working group was théothing situation. | think this is an important point to
same as that of the first group, and that is that w@nphasise. This is not an all or nothing situation; it
thought it would be wise for the Constitution to statés not complete codification or silence. There are
expressly, for the reasons | have mentioned, that tAévantages in full codification. When Dr Evatt, for
link with the Crown would be cut and the convention§*@mple, advocated years ago full codification, he
need not automatically apply. It would be helpful fopointed out that the advantages include certainty on
the Constitution to state expressly that all the norl! sides—not only certainty in terms of a government
reserve powers, all the powers exercisable on tk8owing how far it could go but also certainty in the
advice of the government, such as the command-ii¢ad of state being able to exercise powers which
chief of the armed forces, the power of the GovernofRight not be exercised on the ground of certainty. So
General to summon parliament, vested in thiere is certainty and checks and balances on both the
Governor-General—not the Governor-General igovernment and the head of state.

Council but exercisable by convention solely on the Also there is the very important factor that the
advice of the government—should be set in th€onstitution should, if possible, provide some illumi-
Constitution as a matter of law to be exercisable amation to those reading it. The Australian Constitution
the advice of the government. This would greatlis often criticised for presenting an inaccurate picture.
clarify the position, and this indeed was recommendédis actually only chapter 2 of the Constitution, the
by a former Prime Minister Paul Keating in his 199%hapter dealing with the executive, that presents an
statement. inadequate picture. All the other provisions do reflect

Secondly, we were of the view that it is wise thafctual reality. Those on the courts, those on parlia-
there be some reserve powers. We saw the role of tignt, do not present a misleading picture. Those on
head of state as acting as ultimate constitutiont]e executive do, for the simple reason, as | men-

guardian or umpire. We thought it was desirable th#fned a moment ago, that the framers, particularly
Barton, emphasised that, although the Constitution
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was to be read against the background of British af@bnstitution should mention the Prime Minister,
Australian colonial constitutional history, it would beshould say the Prime Minister is the head of govern-
unwise to express these things. These are mattersvdnt and state the basic, fundamental principle of
practice and convention, not of law, and the Constituesponsible government—that is, that the Prime
tion should focus on law. So that is why it isMinister be the person able to command the majority
misleading. If one can make it a little less mysteriougf the lower House. That is essentially, as you will
and state what is widely agreed upon, this would tsee, what this draft provision does. It basically says
an advance. that after a general election the Governor-General
We took the view that full codification was un-Shall appoint the person most likely to command the
necessary and undesirable but partial codification wggnfidence of the House as Prime Minister.
desirable, if possible. Essentially, the view we reachedIf | may make a personal note here, | think there is
was that what we should try to do, if possible, was tan advantage in expressing it this way rather than
codify those conventions that are broadly agreed. Oaetually leaving election of the Prime Minister to the
may ask what is the point of codifying those that arBlouse, which some constitutions do—lIreland, Ger-
broadly agreed; if everyone agrees upon them thareny and Japan, for example—because Irish commen
is no need. But it is not as simple as that because ttators have commented that if the House is closely
situation is that, first of all, even those that areélivided it can be rather difficult getting a resolution
broadly agreed upon will, if they are put in thehrough. Also you need a positive resolution of
Constitution, educate those reading the Constituti@enfidence from the House, whereas, if you have the
and help to explain to people how the Constitutioovernor-General choosing the Prime Minister, the
works. Prime Minister needs the confidence of the House to

But it must not be forgotten that Premiers angPerate but it could be in a sense a passive confi-
Prime Ministers, in the flush of ambition, if | can calldénce, lack of no confidence, rather than a positive
it that, sometimes try to slip around the rules. We ha¢pte of confidence. It gives greater flexibility without
a good example of that in Tasmania in 1989. One &Y real loss (?f the democratic principle that it will
the universally conceded conventions is that a Premf® the people’s representatives in the lower House
election, ask the Governor or the Governor-GeneralOn the question of dismissal of the Prime Minister,
for another election before parliament has met aradhighly controversial issue, essentially the draft code
proved unworkable, for example by not being able tonly mentions two occasions. One is when there is a
elect a Speaker. Yet Premier Gray of Tasman@nstructive vote of no confidence in the House. Just
basically sought to do that. He essentially said to thene word of explanation on that. There are two kinds
Governor, having lost a vote of no confidence as soar votes of no confidence. There is a simple one that
as parliament met, ‘If | were to ask you for anothesays, ‘We do not have confidence in X.” That has
dissolution, how would you react?’ And the Governobeen the normal British practice. But there is also a
very wisely said, ‘I would not react terribly well. In constructive no-confidence resolution, a notion
fact, | would not approve.” So he said, ‘Then | willGermany developed after the Second World War in
not pursue it,’ which was a completely proper actiotight of Weimar experience, which basically says, ‘We
on his part. That demonstrates that the fact that tkde not have confidence in X but we do have confi-
convention is pretty well broadly agreed upon is natence in Y.” The House of Representatives, for
really a reason for expressing it. Politics being a haekample, passed such a resolution on 11 November
business, as the Hon. Richard McGarvie has oftd®75 saying, ‘We do not have confidence in Malcolm
mentioned, it is essential that there be controls placédaser; we do have confidence in Gough Whitlam.’
in the Constitution and people be restrained in tryinjhe Tasmanian parliament passed such a resolution
to take advantage of the rules. in 1989, and so on.

So, as you see, we concluded that a partial codifica-Where you have such a constructive no confidence
tion was desirable, and there is a partial code in thesolution, the House is not just saying, ‘We do not
report of the Republic Advisory Committee which Ihave confidence in the government.” They say, ‘We
did have some role in helping to draft. The Republido have confidence in a certain person.” The working
Advisory Committee in 1993 had a lot of materiaparty believed that in that case the head of state must
before it. Not only did it have submissions from theppoint the person the House has said they have
public but also it had the work of the Constitutionatonfidence in. After all, the role of the head of state
Conventions between 1973 and 1985, it had the woirk to determine who is most likely to have the
of the Constitutional Commission, the work of manyonfidence. If the House says, ‘We have confidence
authors. It drew up a partial code. Unfortunately, yoin X,’ there is not really much room for doubt.

do not have a copy at the moment but it is coming Aso we believe that there should be removal on the
around and I hope it will eventually be put up on thround of illegality. This is a bit controversial—the
screen. The partial codification basically seeks @egree to how it might be expressed, whether you say
simply express the virtually uncontroversial convenyross constitutional breach’, whether you include the
tions. The other matters would simply be left to b@jsopeying of court orders. It embodies the 1932
governed by convention, as they are now. dismissal of Lang in principle. After a lot of thought,
Perhaps | can just very quickly mention the essethe Republic Advisory Committee drew up a draft
tial features of the code, basically dealing with therovision, which will be put before you. It does
three reserve powers | mentioned. On the appointmentolve going to the High Court to get a ruling on the
of the Prime Minister, everyone would agree that thguestion of legality—not on the question of whether
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the Prime Minister should be dismissed but whethenajority from those beyond Australians for Constitu-
the government is behaving unlawfully, breaching #onal Monarchy.
constitutional provision. If the High Court says yes, |t was our contention in the working group that the
accordingly. the head of state is the current status quo. Since that
Also, in the case of refusal of dissolution, the thirdhas been somewhat distorted in subsequent debate, we
one, as you will see in the draft code, it is essentiallyegan the resolution by outlining the current status,
expressing what is completely uncontroversial. Yodrawing attention to the fact that the status quo has
cannot give a dissolution of parliament or an electiobeen substantially modified, particularly by the
to a Prime Minister who has lost a constructive votpassing of the Australia Act but also as far back as
of no confidence, nor before the House has met aftdre passing of the statutes of Westminster, and in fact
a general election, nor while a no confidence resolareated a significant repatriation to independent advice
tion is pending before the House has determined thg Australian ministers on a range of constitutional
issue. matters that could be construed by a bald reading of
Finally, similar to the earlier working groups, wethe Constitution without any reference to Australian

recommended removal of obsolete provisions such g@nstitutional history as having been otherwise.
disallowance by the Queen. That obviously would go We went on to discuss a number of potential
if one had a republic. Also, a point that is often noproblems—the one around codification and the second
raised is that there is an executive power of prorogaround the tenure of a proposed head of state. The
tion, as those of you who are parliamentarians will bissues around codification often become confused
very familiar with. It is executive adjournment ofsimply because there is a natural process of codifica-
parliament in a sense which wipes out all parliation that runs in a constitutional nation such as ours.
mentary business. This is really an archaic power. W&ome conventions become so well entrenched that, if
took the view that the constitution would be welthey are violated, there is a push to codify them. We
served by abolishing it. saw an example of that in the aftermath of 1975. A

codification, not full codification, be adopted. Thagnhtrenched is something that we believe is a natural
gives the perfect balance between the arguments Ri@cess and ought to be continued, but it will normal-
by the earlier groups. It gives flexibility but alsoly happen only once those conventions have been
certainty and educates the public. We recommendf@ctured by some crisis.

that the Republic Advisory Committee’s draft code be We went on to make the strong point that any form
taken, at least initially, as the model. of codification of reserve powers is a contradiction in

CHAIRMAN —Thank you, Professor Winterton.terms. Reserve powers exist for some future unfore-
Working group 5—the present powers of the head §€€n constitutional crisis. If reserve power has become

state and the defects of the known republican alterr®@ clear that it can be entrenched, then it becomes

Mr RAMSAY —Would it be possible to askapointcefﬁgs being a reserve power by the process of
of clarification on Professor Winterton’s presentation(?0 ification. _
CHAIRMAN —No, not at this stage. There will beb Reserve powers must be in a sense vaguely seen

several ooportunities. You can make the comme gcause they are designed for crises that are unfore-
; ! Opp ' . en. It is absolutely essential that the head of state
either in your general address or during the deb

across the floor later this afternoon Bntinues to have powers to resolve crises around the
i S broad convention that the Constitution and effectively
Mr RAMSAY —Sir, | am not wishing to comment the powers and rights of the people reside in the
but to ask a question. The attachment that relatesdperations of the head of state against executive
workshop 7 seems to be the document that Profesg@ivernment, which is a most fundamental principle of
Winterton said we did not have. | wanted to be surghe Westminster system.
CHAIRMAN —In those circumstances, Professor The further point that we went on to make is that,
Winterton, can you respond? once codification occurs, it is both our constitutional
Professor WINTERTON—Yes. What is attached experience and that of other nations that they become
is the Republic Advisory Committee’s draft for fulljusticiable. The legal practice that arises out of
codification. The partial one is not attached but copiegodification leads to understandings of the Constitu-

are being produced and will be circulated. tion completely beyond and often quite different from
CHAIRMAN —It should be headed 5. not 7. | amthose which the drafters imagined would flow. In
told. | call on John Hepworth. ’ ’ other words, it is quite possible for us to codify but

subsequent legal action will lead to a complete
istortion of what we might codify. | think it was
Ifred Deakin who sounded that warning in 1893,
hen at the Adelaide Convention he noted that the
onstitution that we were preparing was for genera-
ons not only unborn but unknown. Therefore, there
s an element of casting a Constitution on the
ters, and one must be extremely careful who one
s have a subsequent interference in it. The High

Mr HEPWORTH —This working group might,
from its title, be construed as consisting entirely o
constitutional monarchists. In fact, it was consisted
a substantial balance of different views from arou
the Convention. In spite of that composition, it;
reached a remarkable degree of unanimity. There
not absolute unanimity on the report that is before yqy,
but a substantial majority were for this, including theg.;
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Court does have a role, and everything that is codifiemhd, we are suggesting, utterly unhelpful development
will become part of that. to our parliamentary democracy.

The further warning that we wanted to sound was We finally exercised our minds within that context
the possibility of legal action around the relationshipn who is actually going to own the guns. In other
between a President and a Prime Minister, that one®rds, this is highlighted if one looks at the issue in
one has codified that relationship it will become théhat context of the question of who is the Command-
subject of action in the courts. No amount of constituer-in-Chief of the Armed Forces and on whose advice
tional hedging can remove that possibility. a series of roles that go around Commander-in-Chief

That raises the problem—not a legal problem; th@€ exercised—the declaration of war power, for
legal process could run on, as we noted, for yearsiistance; the problems of providing Supply once one
that the nation is ungovernable in the meantime. $S @ hapless and unforeseen war as a result of the
it is essentially a political problem rather than a legdiresident having a bad morning. In other words, at the
problem. Providing neat legal solutions can lead to thBoOMent we quite obviously balance that power once
destruction of a political process. It is one of thos@dain quite exquisitely, and even so have had prob-
moments when, regrettably, lawyers who happen ligms with it both in the Second World War and in the
be politicians have to decide whether to be maimgéetnam War period, in which the roles had to be
politicians or mainly lawyers because if they becom@Pelt out anew. So we were concerned that, if we
mainly lawyers they wili be very bad politicians—IP€gin to look at absolutely practical things, that
notice the front row has disappeared as a result. relationship becomes quite important and ought not

The final point that | would wish to make in this'© 2€ filtéd in the direction of presidents.
brief account is the question of tenure. All the Finally, one member of the working group suggest-
republican models before us at the moment, sor§8 that it all becomes terribly clear if we readopt
admittedly in more or less form, give some form of@pital punishment. We would then have very obvious

tenure to the head of state—five-year terms even d open debates between the president exercising
appointment of the parliament and so on. executive power and the ministers advising the person

. in the way that they do in the United States, particu-
G(\a/\r/12rgcl)tr?otrh?r:eag?rgeml\am%?érnﬁgge'[gmﬁec‘?r\r/\%rn arly in the states. Then the relationship becomes stark
: Y Ahd the rights of each become extremely important.

not have tenure because they can dismiss each Otlﬁérhaps we need to consider worst case scenarios in

and the Prime Minister does not have tenure for t . : !
further reason that his party can get rid of him at anrgerder to_highlight the importance of getting the

-~ < Palance of power right.
moment, and frequently does. That leads to a situation ) _
where they are in the mutual state of uncertainty with CHAIRMAN —Working Group 6: Broader Powers
each other. Indeed, it balances very nicely. Anipr & New Head of State. | understand that delegate
account of the debates of the 1890s will show thandrew Gunter is the rapporteur.

that was an intended consequence. Mr GUNTER —Mr Chairman, | report on behalf

Tenure for the head of state gives an ascendarffyWorking Group 6, which has presented its draft
over the Prime Minister that we ought not to toleratEesolutions on the basis of broader powers for a new
in a parliamentary democracy, because the Prifigad of state. Members of Working Group 6 wish to
Minister under the current model remains withougMphasise that the resolutions are compatible only
tenure and there is no concomitant proposal, fd¥ith our head of state directly being elected by the
instance, for fixed terms of parliament which would€0Ple, as it would be indefensible to confer addition-
give to the Prime Minister a certain element of tenuré&l Powers of the kind proposed to an appointed head
provided of course always that the party system w&$ state lacking the accountability to the public that
not as strong as it is now, which is an unlikel)}he pu_bllc mcreasmgly demands. Mr Chairman, owing
consequence of subsequent change in Australia. {0 @ minor typographical error, | would be grateful for

In other words. we were worried—and | think mord€ave of the Convention or a ruling from you that
S %ubparagraphs (K)(vii) and (viii) in resolution A be

worried about this than any other matter—that i ;
republican models we are likely accidentally to shifpéf%rr:lérig?eegg; paragraphs () and (m) for clarity and

the balance of power in favour of a president, even i
none of the powers of a president are spelt outCHAIRMAN —We take note of your request and
differently to those of a Governor-General. The facio adopt it.
of incumbency and of impregnable incumbency or of Mr GUNTER —The purpose of resolution A is to
the process of dismissal depending on a string pfomote the development of a system of parliamentary
consequent events, such as the unlikely vote of twgevernment which necessarily involves the mainte-
thirds of the parliament, or the people changing theitance of the separation of the role of the executive
minds, or High Court action or some other form ofjovernment, the Prime Minister and cabinet, from that
activity, removes the exquisite uncertainty from thef head of state, although in a significantly modified
relationship which is at the moment an important paform from that applying currently. Further, the
of our political stability. We could go in the directionpresence of members of the executive government in
of entrenching prime ministers, which would be th@arliament as voting members with full legislative
destruction of parliamentary democracy as we nokights and responsibilities is maintained.

of state’s powers in a manner that both reflects and
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requires the greater accountability to the voters thakercisable by the head of state on advice but also
a directly elected head of state has. The powers of thebject to ratification by parliament, the ability of
head of state to appoint and dismiss a Prime Ministparliament to scrutinise executive action is enhanced,
are generally an inclusive codification of those of thas is desperately needed. We propose that parlia-
conventions regarding reserve powers on which thementary ratification be required for the entering into
is broad agreement. The relationship between tlétreaties, the appointment of High Court and other
Prime Minister's commission from the head of stat€ommonwealth judges and the deployment of the
and the confidence of the House of Representativagmed forces. As regards those of the current West-
remains. However, more specific provisions based oninster conventions inconsistent with the above
those developed by the Clem Jones group have bgaovisions, we propose a provision to repeal them
included with regard to the dissolution of parliamengxpressly.

as a whole or the House of Representatives alonerne pylk of the provisions in resolution A, whether
when contentious events such as the inability t9ypearing on the surface to add to the head of state’s
secure passage of appropriation bills occur. powers or to detract from them, have been driven by

Provisions regarding the holding of joint sittings tdhe need to redress the imbalance between the
resolve deadlocks between the houses have beg®actical repository of executive government, that is
expanded to embrace a limited form of veto, in effe¢che Prime Minister and cabinet, and the parliament,
enabling the head of state to refer legislation presenthich has occurred as strict party discipline has
ed for assent back to parliament for its reconsidedeveloped over and around the Westminster conven-
ation. At a joint sitting for that specific purpose, thdions of the 19th century. These are the core reasons
veto could be overridden. The purpose of providingghy so many Australians are asking this Convention
this additional but constrained power is to establisio pursue substantive constitutional change rather than
a mechanism for further public debate on legislatiofacadism.

the head of state has concerns about, followed by aResolution B encompasses a substantially different
vote of parliament in the light of any public reactiorghproach based on a rigorous separation of legislative,
to the actions of both parliament and the head of staiQecutive and judicial powers with some parallels to
on that legislation. the United States Constitution. Reflecting that charac-

As one of the head of state’s roles is to uphold artdr, resolution B provides for ministers not to be
defend the Constitution, it is proposed to allow thenembers of parliament but for their appointment to
head of state to refer any bill to the High Court tde subject to parliamentary ratification. The head of
allow its constitutionality to be determined. Thisstate’s executive power under this model is not
provision is closely modelled on the relevant articleequired to be exercised with the advice of the
in the Irish Constitution, which has been used oministers of state as would be expected under a
average on fewer than one occasion every two yeaftestminster based model such as that in resolution A.
half the bills referred by lIrish presidents to theoposes placing executive power in a single office,
Supreme Court have been held to be either unconstigfected or otherwise, when that power is not required
which would itself bear out the value of such gyowever, the benefit of the removal of ministers,
constitutional provision. members of the executive, from parliament is to free

For similar, though more overtly political reasonsyp parliament’s role as the most appropriate body to
the working group has proposed providing the heagkamine and inquire into actions of executive govern-
of state with the right to refer certain legislation noment.

dealing with the ordinary annual services of the ynder the Australian Constitution, in its current

government to referendum. We are of the view thghrm and consistent with Westminster theory, parlia-
the ability to refer bills in this way as well as by thement does have the power through questioning
limited veto set out above would act as a deterrent {ginisters and public servants in forums such as
any government seeking to legislate on deeplyyestion time and parliamentary committees. How-
controversial matters without adequate public consWyer, in practical terms, it is the rigidities of the party

tation. The New South Wales parliament’s parliasystem, with members of parliament, and of the
mentary superannuation legislation of December 19¢f5se of Representatives in particular, disciplined to
is a prime example of a bill that ought to have beeg,pport executive government in most or all matters
given wide public exposure before it came into effeghy peyond the level of support required to provide

that these suggested provisions would allow for. Thgaple” executive government, that has diminished

provisions would allow the head of state to act as gyrliament's role as an effective check on the exercise
check on the passage of legislation, particularly of g executive power.

kind that is so antithetical to any mandate that an luti Kl furth bl . f
executive government in parliament could claim tg Resolution B tackles a further problematic aspect o
have our current structure by removing membership of

. " . parliament as the usual path to ministerial appoint-
The remaining provisions do place limits on thepent. Delegates may recall the comments that Ted
powers of the head of state and may appear at firstpack, the Convenor of Working Group 6, made
be contrary to the purpose and title of the workingesterday in this chamber along the lines that the
group. However, by making actions that are currentiyility to become a minister is currently unrelated to

in practice exercised by the Governor-General QRe ability to be a minister. The flip side of that is
advice from the Prime Minister and cabinet instead
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that the desire to become a minister, which is not growers. | think you were all pigeonholed with a copy
infrequent characteristic of members of parliamentf that. The second was a draft resolution from Gareth
erodes an MP’s effectiveness as a parliamentaridvans which set out an in-principle view of codifica-
Our current arrangements ask too many of thn of existing powers with some details on the broad
gamekeepers of the system not only to anticipatgpes of powers and a reference to the Senate’s power
potential poachers to keep a check on their activitiever supply.

but also to empathise with them and to regard themciem's document reflected a grassroots view of the
as a higher form of life. That, of course, constrains gead of state as the people’s champion with new
check and balance approach to parliamentary respoidwers, such as being able to ask the houses to
bilities. reconsider bills already passed and allowing the head
It is in the interest of any rational MP wishing toof state to address the nation and so on. Gareth’'s
make a career that includes ministerial appointmedbcument was a relentlessly logical step-by-step
not to be too effective in his or her role as a checapproach which referred to previous work on this
and balance on executive action. Such dynamics dssue, including the constitutional conventions of 1983
the underpinnings of the strict party discipline that haand 1985 and the Republic Advisory Committee.
of the Westminster system. The working group alsgach other and did drive us to an agreed outcome,
proposed further defined development of the head ghich | will talk about. The first agreement we
state’s powers in resolution B. reached was that codification was a good thing,
The head of state’s capacity to refer legislationrespective of any other changes to the Constitution,
presented for his or her assent to the High Court féiat it could stand alone and apart from the method
a ruling on its constitutionality, or in some cases tof elected appointment as a desirable exercise. The
the voters through a referendum, is a useful check three part rationale in support of our form of codifica-
any major lack of legislative caution. As in the caséon is really encapsulated in the first part of resolu-
of resolution A, this model also places sensible checksn 7, which you have. | will read it out to you. It
on executive action. It too requires the entry intsays:
treaties, the appointment of senior members of thefy| codification of the powers of the Head of State in
judiciary and, broadly, the deployment of the armed order to eliminate, to the maximum practicable extent—
forces to be the subject of parliamentary ratificationnat is a very important phrase—

The members of the working group all wish to seg@ncertainty and ambiguity about their meaning.

the erosion of the effective checks and balancqeﬁ other words, it is a good thing because, in so far
resisted and a more robust party discipline pro%£ ' :

s you can do it, it eliminates ambiguity and uncer-
model developed for endorsement by the people. T n){y We supported: guity
distinct approaches_ of resolutions_ A and B, when tlﬂ]e-}:jl'mit;e\tion in that cont.ext of the powers of the Head of
are measured agalnsﬁ Lhe practllce;Ii substancel c.’f Oh tate in order to eliminafe, to the maximum practicable
current structure, each have real advantages. Itis t ®xtent, the possibility of any conflict with the principles

attitude of the people to the particular character of of responsible government;

each model that should determine which of them |5 ,ier words, the group made a choice about what
preferred and which model is finally adopted. the major principles that underpinned our system were

CHAIRMAN —Thank you, Mr Gunter. The and put its money on the principle of responsible
rapporteur for Working Group 7 is Delegate Maryjovernment in line with other principles, but the
Kelly. The responsibility of that working group Wasprimacy of it was up-front in our minds. Thirdly—and
‘Lesser powers of the head of state with codificationas a consequence in some ways—we supported:

Ms MARY KELLY —As the chairman said, our- limitation of the powers of the Senate to the extent
title was ‘Lesser powers with codification’. That was necessary to eliminate the possibility arising of the Head
the first group, | think, created under that request by of State exercising discretionary power to resolve a
10 procedure. There was a rich diversity of views and conflict between the two Houses. _
approaches, but the group was very task oriented ah@at is the up-front rationale. The details of the full
produced clear and, we think, absolutely fantastkodification were hotly debated, and the outcome was
outcomes. The participants started with views rangirfg/o resolutions. Resolution A, which is attached for
from not having a separate head of state at all ¥®u, goes on in four clauses to outline, in a general
wanting to clarify powers regardless of what metho@ay, what full codification means to us. It is worth
of election or appointment eventuated. Some wantéeferring to them briefly.
to codify powers because it would enhance theClause 1 talks about those powers expressly given
chances of popular election and others wanted #nd stated to be exercisable on advice—the on advice
codify existing powers but then create new angowers. That means to us that they should be retained
different ones in a re-invention of the role. We wergut clarified. Clause 2 talks about those powers
as dutiful as we could be in sticking to powers angiready expressly given but with no current indication
not method of election, and we did that most of thabout how they should be exercised. We say that they
time. should be spelled out in detail. Good people have

The group benefited from two pieces of detailedone similar work about that previously, some of
preparatory work. The first was by Clem Jones’ teartvhich is attached.
which outlined a very detailed codification not just of Clause 3 talks about the reserve powers not express-
existing powers but also of some new proposdg stated in the Constitution, and we know what they
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are. We say that they should be spelled out in detaihe of the most vital duties that you could have. It is
in such a way that the head of state retains mecisely the exercise of those duties that has made
independent personal discretion. That is not ambigaur current Governors-General lovable and that made
ous; that is the position the group has taken. Claupeople admire them.

4, in dealing with the consequences of that, talks| gyess in conclusion all I can say is that the model
about the Senate’s power to block supply and saysat we have come up with is a bit like the much
that we should remove the Senate’s right to reject @gymired Irish model and does preserve the fundamen-
significantly delay bills appropriating moneys for theg| principle of responsible government. Thank you.
ordinary annual services of the government. ThereCHAIRMAN Thank you very much, Ms Kelly

wasla_str(;?g majority support from our group fof, " pave now concluded the reports of the seven
resolution A. working groups. Those resolutions we have now

| will just talk briefly about resolution B, the other pefore us. The debate that will ensue from now until
outcome, and then go back to some of the argumera move into this phase at 3 o’clock will enable us
that we had. Resolution B is meant to be considerg@der clause 21 of the rules of debate to have 10
separately from A because it actually adds a newjinutes for each speaker. It will also facilitate a
power to the head of state. It says: consideration of each of those proposals in detail with
Any codification of powers should include a provisionwhatever amendments or modifications you might feel
enabling the Head of State to refer any Bill to the Higfappropriate. You may support them, oppose them,
Court for a decision as to its constitutionality. speak to any one of them or speak to all of them.
Many of you will recognise its similarity to the Irish Before | call on the Hon. Premier of New South
model. There was also majority support in the groupales, the first speaker, | will table another proxy
for that resolution. that | have received from Mr Peter Collins, Leader of
For some in the group, A and B were an insepdhe Opposition in New South Wales, for certain days
rable package. They wanted to say yes to clarity agéd times, appointing the Hon. John Hannaford in his
limitation and the primacy of responsible governmergtead.
but yes also to the head of state as the defender of thei/r CARR —I think | speak for everyone who has
Constitution and defender of the people. For others jgtened to the reports of the working groups this
the group, A and B are contradictory—A aboumorning in saying how extraordinarily impressive they
limiting and B about adding. By putting them sepawere. | think anyone who might have harboured
rately, it allows you and us the flexibility of working reservations about the capacity of this Convention to
through those issues. tackle the tasks before it would have those reserva-
The arguments we had within the group—no doulions dispelled by the quality of the consideration that
they will reflect the arguments we will all havehas obviously been brought to bear on what up till
again—were around three issues. One has begw has been considered some almost insurmountably
mentioned: how, within a full codification model, youdifficult challenges.
deal with the unexpected. We went through as manyCan | begin with two personal declarations. One is
scenarios of the unexpected as we could possildy the party system, which has been referred to on a
think of about how things could go wrong and whagumber of occasions as we have weighed the advanta-
would happen, and essentially satisfied ourselves gas of changes and of preservation of features of our
that point that the unexpected was able to be dealistem. Let it be remembered that the one occasion
with when it came up. We satisfied ourselves on thah which the Australian political system at large came
point. close to wholesale corruption was in the parliaments
We had a lot of argument about the Senate ad the colonial era, which lacked the discipline of the
restricting its powers. Some members of the group pRarty system. When coalitions were cobbled together,
forcefully that people like the Senate’s role as a houg®t least in the Legislative Assembly of New South
of review. To answer that, it was said that that rol¥Vales by Henry Parkes in the 1870s and 1880s, in
would continue but this power over money, whictieturn for promises of personal financial favours and
apparently is unique in Australia and not available iaf ‘roads and bridges’ politics through electorate after
Westminster, was an anomaly and inconsistent wigiectorate, individual members of parliament, inde-
the power of responsible government. We reach@gndents without a broader loyalty to a party, without
consensus on that point by limiting the Senateigeological commitment, were prepared to throw their
powers not on all money and taxation bills, as wagupport behind short life coalitions.
originally suggested, but on, as the words indicate, ‘alt was the party system that arrived in the 1890s
narrower range of money bills’—moneys for thehat removed that wholesale trading that put together
ordinary annual services of the government. coalitions that supported ministries. It was the party
The third area we had arguments about was tisgstem that meant that individual interest groups were
overall conception of the role of any new head ofiot able to buy slices of an Australian parliament, a
state. People expressed concern that full codificatié®lonial parliament, and get their way on the location
essentially might leave only ceremonial duties for thef a railway line or anything else. Our system has
head of state and that people would not be satisfiéformous merits but a great deal of it is owing to the
with that—that that was somehow a second-ragérength and the discipline of the party system. That
outcome. But there was a counter view put that thogxplains a great deal about the effectiveness and the
duties which are unifying and symbolic are incrediblgndurance of Australian democracy. That ought to be
important. They are not second-rate duties. They as8id.
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The second statement of principle | make is thigonstitutional monarchists feel the model we reach at
there is a great virtue in prime ministerial governmenthe end of this two-week exercise is one they can
in having an executive accountable to a parliamersupport. That is my position.
in having an executive able to survive or fall depend- pp, interesting notion that has emerged from a
ent on what happens on the floor of a chamber likgymper of the working groups is the question of a

The flaw | highlight in our current system is thethe precedent for this in the Irish Constitution that |
fact that our Constitution is laden with imperialfound very interesting. | think it might have been
references and invocations. It was a document writt&rofessor Winterton’s report which mentioned resol-
to flatter Queen Victoria and is quite out of place wittving a question like that confronting Governor Game
the contemporary Australia we know and reflect. Thah 1932 by referring it to the High Court for a
is our starting point for this discussion, as far as | setetermination. That strikes me as not a bad notion. As
it: what changes we need to make in the Constitutiome move towards codification, but probably not the
to have it mirror contemporary Australia withoutbold codification contemplated by Working Group 7,
altering and without endangering the great strengtkizat is not a bad notion. It is new to the Australian
of prime ministerial government; the principle that aiConstitution but the idea of a reference from the head
executive is in place while it commands support oaf state to the court for a quick determination may be
the floor of a parliament. something that, with advantage, can be introduced into

That is why | treat with a great deal of caution anyhe Australian Constitution.
arguments in favour of an executive presidency. A final point—entirely idiosyncratic—is the ques-
Forget comparisons with the United States. Peopien of the name of a head of state. Consider the
who talk about enhanced powers for a head of stateguestion | touched on a moment ago: the need for
I will come to the question of what we should nameepublicans in this process to carry with us those
the head of state when | conclude—ought to reflegthose instincts are conservative and to reach a
on the French system, which has a bicephalogsnsensus by the end of these two weeks. It may be
executive. reassuring to a lot of Australians who are on the point

If you are talking about strengthening the power d¥f moving across on the question of an Australian
a head of state while retaining prime ministeriah€ad of state if we tackle the question of nomencla-
government, you are talking about dividing executivire. What does it matter if a head of state is referred
power between a head of state and a Prime Ministé@, Not as president—with its connotations, some of
The closest reflection we have of that is in the Frendf€m disturbing for conservative Australians—but as
system of government. When | look at the suggestioﬁ:‘sovernor-General? If we can say that we will retain
of the working group that contemplate strengthening® name Commonwealth of Australia instead of
or her the power to negotiate treaties, for exampléhich I guess is more logical, and if we can embrace
You would have a head of state elbowing aside that concept, why can’t we as republicans embrace the
foreign minister, elbowing aside a Prime Minister, t¢oncept of referring to our head of state not as
enter the realm of making foreign policy for AustraliaPresident but as Governor-General?

Look at cohabitation in France. Look at the diffi- Councillor TULLY —Chairperson and delegates,
culty of reform in France. When | was in France lastVithout question the most defining event in
people were talking with admiration about how’\ustrahagconstltgtlonal history was the unceremoni-
Australia has achieved structural reform in economics. unfair and unjustified sacking of a democratically
and public administration, and the inability of puttingelécted government by the Governor-General on 11
reforms like that through in France because of ovember 1975. That one divisive action by the

bicephalous, a two-headed, executive. So let us stég4een’s appointed representative in Australia stirred
right away from that notion. the national spirit and, although many point to the

outcome of the ensuing election as justification for Sir
hn Kerr's actions, there is no doubt that this
onstitutional Convention’s very existence had its
nesis from that day on. Indeed, when I look around
is chamber and count the numbers, | believe that

| personally am attracted to the recommendatio
of Working Group 7, which contemplates quite bol
codification of the powers of a head of state. | do s
because | am a child of 1975 and | have maintain

mﬁqﬁggggougchk% \;]v?; dheereatoahfgr tgl'iséat#?ﬁztsa\%hen the final vote on a republic is taken on Friday
y ge as pu Week, to use the words of that great statesman Gough

are under pressure during these two weeks to carfydiam “nothing will save the Governor-General'.
whole load of conservative Australia with us. In other

words, if we are going to move towards an Australian Last year, many Australians were astonished by the
head of state, we must do so, to put it in pomicacpngomg_clalms and assertions of constitutional
terms, by carrying with us the people who thougﬁponarchlsts that there was no need to change the

coalition in 1975. own Australian head of state. Someone less kind and

B?erhaps less humble than | would describe the

oponents of such a view as engaging in the greatest

g?ing to dabchi\jzvvekﬂrlat Gdregree7 of ﬁ_lonlsen?us, V.‘f[ﬂaidgnstitutional deception and hoodwinking of average
proposed by vorking Loroup 7, while | agree With 1ty sirajian voters since the First Fleet arrived in 1788.

may be too bold. In other words, we have to look at
a more modest codification so that people who are

Therefore, | am prepared to concede that, if we a
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As the reality of our task becomes clearer over thenly one aspect of this vexed question. If the sover-
next few days, and as we head towards the inevitatd@n power of the people of Australia is to be recog-
view that Australia must become a republic, thaised, the powers of any Australian president, whether
powers we vest in our new president become of tleeg not he or she is elected, selected, appointed or
most paramount importance. | have heard mu@nointed, must be codified and particularised and
argument in recent months that we should not wormngduced—reduced so that the president’s position is
about our current constitutional arrangements becawseictly ceremonial and constitutional and never
the Queen of England is not our head of state, ratheolitical.

she is really at the apex of our Constitution as the The so-called reserve powers of the Governor-
Queen of Australia. In my state, an act rushed througfeneral cannot be translated across to the position of
the Queensland parliament in 1977 also declared hgbsident. Leading constitutional experts disagree over
to be the Queen of Queensland. The Queenslaggyctly what those reserve powers are. Some people
could be removed only by a referendum of thesovernor-General or the president has the flexibility
Queensland people. This nation can never proudy exercise undefined reserve powers for changing and
walk on the world stage while we have the Queen @jnanticipated circumstances. The conventions which
a foreign country as our own head of state. have surrounded the exercise of the Governor-
Our Constitution is an act of the British parliamentGeneral’s powers will not automatically apply to a
The preamble to our Constitution states that it is: new president. Indeed, it will become a totally new
... enacted by the Queen’s most Excellent Majesty, by af@ll game.
with the advice and consent of the Lords Spiritual and Can any de|ega‘[e here truthfu”y say that an elected
Temporal, and Comman. . . or appointed president of Australia would continue to
What a load of monarchical claptrap. It furthegct in exactly the same fashion as and recognise the
declares that the people of the Australian and Britisfhme conventions as former governors-general? | am
colonies had: sure that if Bruce Ruxton were our first Australian
... agreed to unite in one indissoluble Federal Commopresident he might be tempted to see how far his
wealth under the Crown of the United Kingdom of Greapowers really went. Of course, Phil Cleary, who
Britain and Irelad . . . would make an interesting if not excellent president,
Not the Crown of Australia, not the Queen of Australmight like to show that he and not the Prime Minister
ia, but the Crown of the United Kingdom of Greatvas the more legitimate office holder. Indeed, just
Britain and Ireland. Is this what we really want tahinking of some of these possibilities should make
preserve and perpetuate in Australia? | ask omd of the delegates realise that the president’s powers
guestion of the people who want to cling to the pasmust be codified. They must be clearly enunciated
are you fair dinkum Aussies or apologists for @nd appropriately reduced so that the power of the
foreign regime whose actions in dumping us in Worlgeople is vested in the hands of the people.

War Il were proof of its indifference to our nation? There is a need for the president to be required to
Under our present Constitution, the existing powemct upon the lawful and constitutional advice of a
of the Governor-General are awesome. Taken literaligemocratically elected government. Equally, there
he or she is not only the Commander-in-Chief of theeeds to be a speedy power of dismissal for a presi-
Defence Force of Australia but also has the power ttent who abuses his or her power. The last vestiges
appoint and dismiss ministers at will, to appoinbf dictatorial powers must be removed from the

justices of the High Court and to withhold assent t€onstitution.
any bill lawfully and democratically passed by the |y conclusion, | have said earlier that the events of
power, when read with section 59 of the Constitutioryation towards a republic. But there is one person
which allows the Queen to disallow any act of thgynose belief and passion on this issue and whose
Australian parliament within one year of its enactanduring enthusiasm for the cause should be recog-
ment, even after it has become law, is the veRyised as having been prepared to put this issue on the
antithesis of democratic and representative goverpational agenda despite its obvious political ramifica-
ment. tions. That person is Paul Keating, who as Prime
It is totally unacceptable that the head of state ofMinister was prepared to risk the wrath and potential
foreign country has the power to annul our laws. Juatienation of many voters on both sides of the
imagine telling the people of Ireland, for examplepolitical fence for elevating this debate to where it is
that their laws could be disallowed by the head dbday.

nistic and no longer tolerable to the people of Austrajnag to a republic, this Convention is duty bound to
1a. recommend a proposal for a referendum of the people
If we are to become a republic, our Constitutiomf Australia which represents the hopes and aspira-
must reflect an appropriate balance of powers to lens of us all. Whatever the model, there can be no
vested in an Australian president. It has been saigviation from the essential ingredient of a democratic
that, unless we move completely to the United Statesnstitution that the ultimate power of the people
model, a directly elected Australian president mushust reside in the people and not with some unelect-
have not only codified powers but also reducedd, unrepresentative titular head who possesses
powers. | totally endorse that proposition, but that isxcessive powers and who might be tempted to
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exercise such powers contrary to the will of théear a creative tension in the political system, or is it
people. Let us all move forward towards the republimore that they fear giving up their power or their loss
of Australia where our democratic ideals anaf influence?

freedoms are enshrined in our Constitution forever gyrely in a robust democracy we should welcome
and where the will of the people reign supreme. 3 president prepared to canvass shades of opinion
DEPUTY CHAIRMAN —I table a proxy from Jim distinguishable from those of the parliament. Democ-
Bacon MAJ, the Leader of the Opposition in Tasmarracy depends on a diversity of opinion freely express-
ia, appointing Judith Jackson for Wednesday, Thured. Now more than ever the people are alienated from
day and Friday of this week. the parliamentary process, seeing it for what it is—a

Mr CLEARY —It is great to be here. One hundredubber stamp for executive decision. | saw it for four
years ago the founding fathers produced a constituti¥gars In the House of Representatives—good people
which was essentially a trade and administrativierced to vote against their prlnu_ples. Sure there will
document. To thwart the will of the people expressegf an Australian head of state disconnected from the
in the people’s chamber, the conservatives fashionedown all right, but he or she will be selected by the
a Senate capable of vetoing the House of Represeri2@ior parties, and that is not good enough, with all

tives. When it was all over, the righteous breathedgSPect to Governor-General William Deane, who has
sigh of relief, for this was a document that saidpad a profound effect on the minds of Australian

nothing about who we were or what we aspired tB€oPle.

become as Australians. It expressly protected properBut if we put this other character in, which may be
ty—not the property of blacks; it protected thevhat the monarchists want to do, that will suppress
property of whites. It did not protect free speech. kll the energy that exists out there in the communi-
alluded to the rights of Christians to worship in theity—the energy that Clem Jones, at 80 years of age,
temple or the temple of their choice, but it nevetalks about. He puts some of you old-timers to shame.
suggested that the workers who wanted to gather ajr RUXTON —Oh, calm down!

Webb dock should be protected. It paid nho homage to . )
the history of the continent before invasion. In Mr CLEARY —He has young ideas; yours are

essence, it was a timid trade document. How ironﬁ:nt'quated’ my friends. It is simple really to codify the

that today the forces of conservatism, as represenﬂ%%wers of the head of state. We have heard the same

at this Convention by the Prime Minister, should b%am from Mr Craven when he was up here today. We

entering into a pact, an unholy alliance, with th ave heard that for years—him writing in his favour-

leadership of the so-called forces of modernity, th'aear.ﬁgf" dg%rggfa?: upv\?g r']\"e‘;fr‘éo.cthé tg'r:utno Jge d‘?\lag
leadership of the ARM, to again thwart the will of the ?f : h Y. '+ agal y—
people. effect whatsoever, Your Honour.

The people want an elected president. They hagwm among us would argue that the election of

told us that. They want a president who will act as 32:1 dR\?vglsnSaorr]et?gg;glaeSIgt%ng 81; ttr?:t ilt?i%lébil:f a(r)1];/
moral and cultural arbiter. This alliance wants o L . '

. ”
puppet; a puppet prised out of the party bureaucraﬁzygghns'zggd tg;ggg"n%\ztﬁf 'f[ﬂgt gﬁqTr?;r:?Céééfh
The conservatives seek inspiration from the likes y Y

Edmund Burke and a host of 18th century ascendan ans, it is possible in Ireland for bills to be referred

thinkers to defend their cause. Theirs is a mea -th,,e High Court. Why should we be unhappy about

spirited Hobbsian view of the world that would at: )

suppress the enthusiasm of Australians for renovating/!r RUXTON —He’s a Melbourne High School

the political landscape and imbuing it with alternativé0y—give him a go.

notions of participation. Mr CLEARY —Conservatives are trying to tell us
Mr Turnbull interjecting— that the people cannot be trusted to elect a president—

Mr CLEARY —Maybe you are one of them, Mrthis despite the fact that the major proponents of this

Turnbull. The Hobbsian world evoked by the Consegrgument are h(_ere by \{irtqe of a vote of the people
vatives in this chamber is at odds with the mu(:EtJnd not by appointment; this by virtue of the fact that

vaunted Australian notions of egalitarianism and a f%e(ergec?r?l?hga\p/)(zgsllg’tsh?/lgtsea-lyh?;%Brggl?esgxmtgi(t)t

90. happened.

Mr Ruxton |nterjecj‘t|ng— ) The conservatives are trying to frighten this Con-

Mr CLEARY —It is even at odds with the brashyention into adopting a non-elected head of state by
larrikinism of some of the constitutional monarchlst§|aiming there will be tension between the elected
who sit on the left of the chamber. Maybe you capresident and the parliament. Surely in a robust
call yourself a brash larrikin, if you like. About thegemocracy we should welcome that creative tension.
time of the last convention one of our greatest poetg, 5 sense we have got it today with Governor-
Henry Lawson, claimed that Australians would dofGeneral William Deane. There is a tension there, but
their hat to no man and call no biped master. Now thehas been good for us because William Deane has
best the conservative wing of the republican leadesetyally raised questions that some of the timid were
ship can offer the people is an appointed president—n@t prepared to raise. He also defended me in the
president palatable to the major parties. Their justifijjgh Court when | was sacked. In fact he said that |

cation is pure scaremongering. It would not stand Whould not have been ruled ineligible. | consider him
in a court of law if Mr Turnbull was defending you— 4 great man and a wise man.

forget yourself. What are they frightened of? Do they
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An independent head of state would truly invigoratamongst the confused message is the notion that the
the political process, and it is clear the people hay®ople want to recognise our black history. | want to
already said this again and again and again. But, whegtognise it in a preamble. | want us in that preamble
the people speak, the conservatives drag out the 18hsay things about who we are and then put a
century philosophies and claim something about tipresident in, Clem, who will protect that Constitution
tyranny of the masses; but they will not quite put ifor us and not a puppet prised out of the party
in print. What they are really trying to say is that itoureaucrats.
is a tyranny of the masses. Get specific with us aboutpepyTY CHAIRMAN —I call the eminent Gareth
why you are scared of the people. The conservativegans.
are also trying to frighten this Convention by invent- .
ing a raft of complexities which the eminent Gareth Mr GARETH EVANS —As they say in show

Evans tells us just is not true. As we have seen siness, never fpllow children, animal acts or Phil
1975, the existing Constitution is unclear about th leary; and certainly never, ever get an endorsement

, . him. My view of the role of the head of state is
exact powers of the Queen’s representative. W m X
haven't you been complaining for the last 12 yea d has been so long as | can remember that it should

about the powers of the Governor-General? W essentially ceremonial and symbolic: representing
i e nation at home and abroad, embodying the spirit

haven't we had complaints about that? No reason. . X
, of the nation about which Janet Holmes a Court spoke

Mr TURNBULL —Come on, what's the answer. 5o eloquently yesterday, and being available as a

Mr CLEARY —Because you actually like thesource of consultation, advice and warning to the
tension, but we will go a step further by electing government of the day by all means but having no
person with a broader mandate. What we need iscapacity to do any damage to any properly democrati-
clear, simple set of codified powers. We can do thatally elected government.
We would regard ourselves as experienced, som&-qr so long as | have been coming to official
would regard themselves as wise, and many woul@nstitutional conventions—and, having a masochistic
say that they are up to doing this particular task. direak, | have been in one capacity or another to every
think they are. one of these things since 1973—I have supported

Enough of the hand wringing. Whatever myefforts to codify and limit so far as possible the
opinions have been of the people here, | never toglowers of the head of state, and | do so again today.
the people here for hand wringers. | do not take yolihose efforts have been spectacularly unsuccessful in
as a hand wringer, Bruce Ruxton. Leave the harle past and may well be so again today. If someone
wringing to—I was going to say merchant bankerdike Ron Boswell has not already quoted me from the
that is a bit unfair. This is our one opportunity for aearly 1980s | am sure they will, so | will get in first.
thorough, meaningful, inclusive renovation of a tired have said in the past, yes, that trying to come up
political system. A prerequisite has to be an electedith a codification and power limitation model that
head of state protected and enhanced by a clear, diratttacts across-the-board support is a labour of
and simple set of codified powers. That is what welercules. Yes, | have said in the past that achieving
have to do. complete consensus on this is a task likely to elude

| have been at a couple of meetings with ClerdS even if we worked at it for 30 years or more.
Jones. Clem is 80 years of age, full of vibrant ideaflonetheless, despite that obvious feasibility problem,
wants to enhance the powers of the president. In tHe issue should at least be seriously explored by this
meeting last night he suggested that the presiddn@nvention.
ought to have the power to refer legislation back to With this in mind and to test the issue, | will be
the parliament. Good. What a novel idea, Clem. Otmoving later in the day that which Bob Carr called
yes, don't talk about that, though, Clem, because thige very bold resolution emerging from Working
constitutional lawyers say it is too difficult. But youGroup 7 that argues, as Mary Kelly laid it out earlier
can find a way. There are plenty of times when thehis morning, for three things: first, full codification
people would love to see some legislation rethougbt the powers of the head of state in order to elimi-
and there are plenty of times when legislation ends upate to the maximum practicable extent uncertainty
being rethought because of the will of the peoplend ambiguity about their meaning; second, the
Legislation has been accepted when party memberdimitation in that context of the powers of the head of
and | know that some of them here know this is atate in order to eliminate, again to the maximum
fact—stick their hands in the air when they think thepracticable extent, the possibility of any conflict with
shouldn’t. The irony or the paradox is that thehe principles of responsible parliamentary govern-
legislation ends up going back and they say, ‘I didninent; and, third, limitation of the powers of the
really support it anyway.’ Senate to the extent necessary to eliminate the

So, Clem, you have been one of my inspirations pessibility arising of the head of state exercising
this Convention. | have never met you before, but t@iscretionary power to resolve a conflict between the
find someone with young and vibrant ideas shows thi¥© houses.
you don't have to be 25 to have vibrant ideas. ThereThe resolution itself does not try to set out the
is an old Mao Zedong line about saying articulatelgctual text of the constitutional changes necessary to
to the people what they are saying to you confusedlgichieve this, rather it points the way to how that text
Clem Jones is saying in a careful and articulate wagight be constructed. So we say, going through each
what the people are saying confusedly. But inategory of powers, that, for example, in the case of
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the powers expressly already given to the Governanent of the day, albeit perhaps with a few more
General and made subject to the advice of the Fedehairdles to jump over along the way, for example
Executive Council, that those powers should beithout having to wait for an actual illegal payment
retained as they are, obviously, but with som&® occur—something which did not trouble Sir John
clarification about the position of the Federal Exederr in 1975. So you could do it that way: actually
utive Council, making it clear that that is actually thejive the power in a tightly defined way to the head
government of the day. In the case of those poweo$ state. Or you could avoid the problem arising in
expressly given to the Governor-General at thihe first place by removing the Senate’s power to
moment but about which no guidance at all is givebhlock supply—a power which is effectively unique to
us to their exercise and where conventions simptite Australian upper house, one that does cut across
prevail, we say, ‘Yes, the rules governing exercise t¢iie whole concept of Westminster style parliamentary
those powers should be spelt out in detail.” We dgovernment and certainly is not available in Westmin-
have a model for that in earlier resolutions of previouster itself, and which is also a power which before
constitutional conventions and more particularly in th&#975 no-one ever would have thought would actually
report of the Republic Advisory Committee in 1993be exercised. It will come as no surprise to delegates

In the case of the reserve powers, unspecified aH#pt, faced with this kind of choice, I, like Bob Carr,
certainly undefined in the Constitution in relation tPt for choking off the problem at source by denying
appointment and dismissal of Prime Ministers anghther than confirming the Senate’s power, and that
dissolution of parliament, we say in this resolutio$ the proposition which is tested in Working Group
that detailed rules should be spelt out to cover in ahs resolution before you.
appropriate way each situation in such a way as toThe whole question of codification and limitation
make it clear that the head of state retains no indef the head of state’s powers is logically separate and
pendent personal discretion in dealing with theddistinct from the issue of how the head of state should
matters. Here again one would take into account the elected or appointed. Whether you opt for direct
report of the 1993 Republic Advisory Committee irpopular election or parliamentary election or prime
that respect. ministerial appointment or some combination of these,

Fourthly, in the case of the Senate’s power to blockoU can have accompanying that model any model
supply, which is not expressly limited by the presertou like on the codification of powers question. That
Constitution, we argue that the Constitution should Btas become clear from the contributions made by the
amended by a provision removing the Senate’s rightorking group convenors this morning.
to reject or to significantly delay bills which appropri- That said, there is a very important practical and
ate moneys for the ordinary annual services of thgolitical connection between the two topics. If you go
government. down the path of direct popular election, with all the

Attached to the resolution as circulated is thESK of creating a rival democratic power centre that
relevant draft from the Republic Advisory Committedhat implies, then, if you do not want to turn our
in 1993, which does as well as any other draft | ha/@xisting parliamentary system upside down, you
seen to date the basic job of codifying and limiting!MPly have to limit or eliminate from the system all
the head of state’s powers. To round off the wholg10Se powers which are capable of misuse in the sense
story, that would need to be supplemented by @ coming into conflict with the principles of respon-

further provision directly addressing the Senate powgile government. If, on the other hand, you opt for
question. parliamentary election or prime ministerial appoint-

. . . - ment as at present, you do not have to anything like
What | suggest is that, if there is sufficient suppoy the same extent the problem of rival democratic

todtay lvvhigh emergles ffront]h t?is mltz_del, it woutl egitimacy, and to that extent it is less necessary—
certainly be possible for that working group 1o though in my judgment it is still highly desirable—

\riecga\;ept?l aggvggngedbgf:ﬁtgo;h?itCiic:)rrlw\galqg?(? NE® go down the path of codification and elimination
ully p stit * that is mapped in Working Group 7's resolution.

The question of the Senate’s powers is, of course,My own position on all of this is that if we can

a particularly sensitive and delicate one and it i§gree on the elimination of all powers of both the

gkely, ' ackntgw:?hdge,htcr)] beftrl}e sutbject of hsom?\ead of state and the Senate which are incompatible
ISagreement, aithough hopetully not as mMuch as W, the properly functioning system of responsible
earlier years when tempers were still very hot a

i rliamentary government, then there is absolutely no
nerves were still very frayed by the events of 197 ason why we should not opt for direct popular
But you simply cannot take a position on the head lecti :

state’s powers without also taking a position on thﬁeland’s, capable, as Phil Cleary said, of producing

Senate’s power. The two issues, as the Prime Ministerp o qiqent like Mary Robinson we would be very
said yesterday, are inextricably connected. Given Whﬁ Il served in this country. It would be workable in
the Prime Minister described yesterday as the alm th law and in practice and it would be a model

unique power enjoyed by the Australian Senate hich would be responsive to that public enthusiasm,
block supply and the problems that arise if there IS Bhich undoubtedly presently exists, for a direct
protracted deadlock between the two houses, you C]B‘Spular vote '

deal with a situation in either of two ways. i i
. . But let us remember that two essential characterist-
You can address the problem in the first place aﬂ%

the event, by giving the head of state the power s, which must never be forgotten, make the lIrish

; ) . . stem workable and effective. First, the Irish Presi-
dissolve the parliament against the will of the governgont has effectively no independent discretionary
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power whatever when it comes to the appointmeit my view they have exposed themselves before the
and dismissal of prime ministers and governments aAdistralian people in the manner | described.
effectively no capacity whatever in the Irish uppegssume, as have ARM enthusiasts, that there is some
house to block supply in a way that could creatgot of magical constitutional quick fix for Australia
deadlocks that ultimately force the President to play pecome a true republic—the Flick solution. Re-
an umpire role. member the old ad: ‘One flick and they're gone.’ The
My very short concluding point is this: the full change that we are discussing and addressing at this
codification and limitation of powers model in theConvention is a huge task. As with the American
Working Group 7 resolution is worth pursuing for itscolonies of Britain in 1776 and as pointed out at the
own sake. But the issue has this further consequentieme by John Adams, the transition from a constitu-
if we can agree on a full-scale codification or eliminational monarchy to a republic involves nothing less
tion of all relevant powers that are capable of misusthan the extinguishment of all authority under the
then we do keep alive the option of direct election d€rown as the foundation of government and the
the head of state. If we cannot agree, if there is meconstitution of all legislative, executive, judicial and
substantial majority for that position on the eliminabureaucratic institutions under a new authority. The
tion of powers along the lines proposed in theuestion then becomes the vital one: who or what will
Working Group 7 resolution or something like it, therconstitute that new authority on which government is
the only viable election or appointment model is & be founded?

ment as at present or, as | would prefer in thajsiem, want themselves to be the new authority.
situation, parliamentary election. When you ask, ‘Who are the 80 per cent who say that

Mr PATRICK O’BRIEN —We have just heard we have a directly elected president as our head of
Gareth Evans recommending the elimination of afitate and who are the 13 to 15 per cent who oppose
checks and balances on the political executive iy’ the answer is simple. The 13 per cent are the
parliament. What he has advocated is the abolition pbliticians—or many of them—who operate and
what checks we do have in our existing Constitutionenefit from the system, those former justices of our
on the absolute powers in between elections of ooourts and, in some instances, governors-general who
Prime Minister. Our Prime Minister has the absolutgot where they got through the preferment of the
power to declare war, to make all treaties and foresent system of patronage. Then there are the
appoint all ambassadors and all judges in the federabguls and their paparazzi and their glitterati. They
jurisdiction. He has enormous powers of patronage-are the 13 per cent. The rest are the majority of the
who gets arts grants, who gets the slices and shafasstralian people.

of AUSSAT, et cetera. So he may as well not only pmr GARETH EVANS —What about the powers
words of Bertolt Brecht, “abolish the people’. Becausg,pposed to be talking about—the powers?

that is what he is advocating. He is advocating what , . )
many English constitutional commentators of both M PATRICK O'BRIEN —I did not interrupt you.

conservative and radical persuasions have called ‘théir GARETH EVANS —I was trying to help you.
full blast of the elected dictatorship of the Prime Mr PATRICK O'BRIEN —So it is a case of the
Minister'. The model he is advocating works inhierarchical elites wanting the power to elect their
Singapore. Singapore is minimalism in action. | notickead of state. That power must reside in the people
that my Premier of Western Australia loves Singasf Australia. The Australian people must constitute
pore—law and order, no graffiti, no chewing gum. the new source of authority. We must say that all
Mr RUXTON —No long hair! legislative and executive power resides in the people

Mr PATRICK O’'BRIEN —I wish to congratulate and that, by the constitutional grant of the people,

those Labor Party state leaders such as Dr GedPSe powers shall be exercised through particular
Gallop, Mr Mike Wran, Mr Peter Beattie—and ther nstitutions such as the head of state, the Prime
may be others—for t;eing courageously Consistej\(gnister and the parliament. It is ridiculous to talk
- - out rewriting the Australian Constitution and still
;Q\?grr':ﬁlve?t'e%tgeﬁﬂe g\%lﬂgoigsggsgﬁ;o?;ebge%olr? fine the Governor-General or head of state as the

Minister. He would knock off Kim Beazley tomorrow S0Urce of executive authority. You will not get a
if he could. But the consistency of the gentlemen rggil#;lac igntlﬁessctgrfstii)t%\?i/grz OfnS?Yjéf'%ng' r;?egri%rlg
have named is that they seek the direct election of t{ie, . o X
people to satisfy their ambitions to become heads Bt " thef bﬁdy of the Constitution—as the sovereign
government. Yet here we have our own PrimgPurce ot all power. o _

Minister and people sitting here—Mr Court, Mr | have taught the Constitution to primary and
Olsen, Mr Carr and others—being totally, absolutel§econdary school students—right the way through.
fraudulently hypocritical. They want our vote tolhe invariable reply as to why the Australian people
satisfy their ambitions to be parliamentarians, to b&ill not take an interest in the Constitution is, ‘It has
ministers of the Crown and to be premiers and prinfeothing in it for us. It is a document that grants power
ministers, yet they tell us that we, the Australia® government over us.’ | would bet anyone here that
people, are not morally good enough to elect directlf @ referendum was put tomorrow: ‘Will Australia

our head of state. They say, ‘We want to do that tod?ecome a republic with the Australian people as the
sovereign source of all political authority and with the
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right to elect their head of state?’ then it would pascommend goes something like this: the executive
by a vote of something like 75 per cent. We canngtower of the Commonwealth of Australia is vested in
become a republic on the basis of 51 per cent; ke Australian people and, by their grant or leave as
need a much bigger majority. | am not saying this facodified in this Constitution, is exercisable by the
trickery. The ARM people know this. Why do theyGovernor-General as their directly elected representa-
cling to this hierarchical elitist system which wouldive and extends to the execution and maintenance of
be far worse than the ACM? Because they are elitigtis Constitution and all laws of the Commonwealth.
and hierarchist. They are not democrats. That is theag to the duty of the head of state or Governor-

simple answer. General, this is what | would propose: as the delegat-

Now, | come to the outcomes once the people graet and directly elected representative of the Australian
through the Constitution executive authority to a neweople and subject to this Constitution, the Governor-
head of state whom we are happy to call th&eneral’'s sworn duty shall be to honour and defend
Governor-General because ‘president’ tends to e integrity of this Constitution and to ensure that its
associated with full executive systems such derms and provisions are adhered to by all members
America’s, where the head of state is also the headafid branches of government.

government, or more modified versions such as inThis means that there must be some discretionary
France. It also maintains continuity. power because if advice of the Federal Executive

The proposals that we are putting forward—that i€ ouncil means that the Governor-General or head of
the group to which | belong in Perth and the grouptate must do what he is told you are reducing the
that | have associated myself with here—indicate araffice to a kennel. You have a lap-dog. Why have it
demonstrate that the desire of the overwhelmirgt all? So he must have some discretion to act
majority of the Australian people to directly elect ouindependently of the advice given to him because
head of state is not a radical measure to be feared timtre might be things that he knows that the Prime
a welcome, natural and evolutionary step that can bdinister and the parliament have not known, or in the
introduced through simple amendments to our Constivent where you get one party totally dominating both
tution. If that is done—as Gareth Evans pointed out-houses of parliament.

by changing the system to a republic you do upset thejy conclusion, | believe the proposals that we are
balance of relationships between the existing office utting forward will have three outcomes: they will
want us to touch—Touch it and you're dead,’ they, greater say in the political and governmental
say—is prime ministerial power, the absolute powetsgcesses of our country and who alone will possess
of the Prime Minister. They are far more potent thathe |egislative and executive powers of government
the power of the Senate. to be exercised on their behalf by the parliament and

The office of Prime Minister must be made ahe Governor-General as their representatives and not
constitutional office. How can that be done? Verynasters; they will have the effect of establishing and
simply. If we are going to codify in order to restrictstrengthening the role of parliament as a true legis-
some of the so-called reserve powers of the Governdstor—and we all know it is not a true legislator: it is
General, such as the sacking of government, et cetgpancipally a rubber stamp for the political executive;
we should codify some of the conventions relating tand they will have the effect of subjecting the
the office of Prime Minister. Let us codify formally political executive, the Prime Minister and cabinet, to
the convention that the leader of the majority party igreater checks and balances by making it more
the parliament, the House of Representatives, beconaesountable to the Australian people, the parliament
Prime Minister but let us say in the Constitution tha&nd the rule of fundamental law through its necessary
the parliament shall elect the Prime Minister. Thaind long overdue incorporation into the Constitution.
strengthens the power of the parliament. Thank you, ladies and gentlemen.

Now, of course, normally it will go to the person DEPUTY CHAIRMAN —I should say that the
who is the leader of the majority party but, as wénitial debate that we began yesterday was intended
know, the institutional person who has the power ttw be—and is continuing as—a broader debate. That
hire and fire has the real power. So if you give thes why speakers had 15 minutes and why people
power of the hiring and firing of the head of stateteally had a pretty broad remit. The chair and | took
which is a sovereign power, to the Prime Minister anthe strong view—and perhaps | should have acted
parliament, you are making them the sovereigearlier on this—that, on the specific issues coming up,
authority. To conclude, the first clause in our Constpeople are really invited to address the precise subject
tution must say words to the effect—and | havenatter. It is not a broad debate; it is a very narrow,
written it down in proposed amendments here—thaharply focused debate. | hope other speakers will
all legislative and executive power resides in thiake that into account.
people.(Extension of time granted) Dr GALLOP —I cannot resist the opportunity to

Mr GARETH EVANS —And you can address thecommence my small speech today by referring to an
topic for the first time. incident that occurred in 1982 when the rage was still

Mr PATRICK O’'BRIEN —You see, that is the Peing maintained in respect of the 1975 crisis. It leads
problem. me to conclude that, when we discuss the powers of

DEPUTY CHAIRMAN —Will you get on with it, the Governor-General, the powers of a head of state,

it is really all a matter of perception.
Mr PATRICK O'BRIEN —Yes, but would you ask
this person not to interrupt. The clause that | would
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In 1982 the rage was being maintained in th# appoint and dismiss a Prime Minister and to refuse
University of WA. The speakers were myself, then to dissolve parliament with the Governor-General in
lecturer at Murdoch university, John Dawkins, theextremely generalist terms. It then relies on these
a member of the federal parliament, and Professoonventions to regulate their exercise. There is only
Peter Boyce, who has just recently retired and, dn apparent consensus about the use of those powers.
believe, has stood on the ARM ticket in Tasmania.As Professor Winterton himself has said in his many

Unfortunately, the rage had diminished somewhritten works on this subject, the boundaries are often
by 1982 and there were not a lot of people at tngdistinct.
meeting but there were three elderly gentlemen at thdf we are to accept the existence of such reserve
back of the hall with very distinguishable short backowers, their replication in any case is always going
and sides haircuts and very dark, baggy suits. We be subject to question. We need as a people and
could not quite work out where they were comingleserve as a people more certainty about how our
from. We all finished our speeches and one of thepolitical system operates. Different methods have been
finally asked, ‘It is all very well to be talking aboutproposed to handle such situations—most notably,
the powers of the Governor-General but | would likgartial codification on areas of general consensus. The
to know when the speakers are going to take up tliéstinction between partial and full codification, |
armed struggle against the British empire,” at whichelieve, is not as great as it would appear. But,
point one of the speakers had a call of nature, anotreartainly, | think we should seek as full a codification
hid under the table and | was left facing 150 years @fs is practically possibly.

rabid Irish republicanism. There has also been a suggestion that we create an
Can | say that 15 years later | believe that the Irishdvisory body to help the Governor-General or the
republican model is a very good model and providdsead of state in the use of their powers, or the so-
a very good basis upon which we can discuss thislled ‘bee sting model’, which would have it that the
topic of the powers of the head of state, the powelsead of state would automatically lose office in the
of the Governor-General. Let me refer quickly to thevent that they use their reserve powers.
been the recommendation of the working group th@pdification for the consideration of this Convention.
I was on, reported by Mary Kelly earlier this morninggirstly, to those who believe we need the basis of
Opposition to codification seems to be based up@xperience before we take up any constitutional
three propositions: firstly, that the conventions are tgaroposition, | think we can safely say that the experi-
complex for ordinary mortals to comprehend; secon@nce of other jurisdictions, be they monarchies, such
ly, that the conventions are too controversial for thet@s Japan and Sweden, or republics, such as Ireland
to be agreement; and, thirdly, that history is constanthnd Germany, has shown that it can be done, that we
marching on and creating new and unforesearan have responsible parliamentary government and
consequences. | could address each of those in tumon-executive presidencies or monarchs without
but | would rather like to look at the hard version ofolitical interference. We are not talking here of an
that group of objections. | think the hard version ofintried, untested leap of faith but of a constitutional
that group of objections really takes shape as gmactice that is proven.

ideology which sees political life, in essence, as agecondly, to appeal to the republicans in the
which of non-elected heads of state is necessary ifghtimonarchical ideal of a republic. There are many
is to work. parts to a republican ideology. But, as Philip Pettit has
The only restraint that will act upon those heads afritten, with respect to the antimonarchical,
state will be tradition and convention. The har@ntihereditary elements of a republican ideal:
version of that particular view which was put forwardrhis idea is perhaps nothing more than an expression of the
earlier today by one of the working groups | believeeeper idea that republics are meant to be governed by laws,
creates problems for a genuine Constitution. Whas it used to be put, and not by individuals: that they require
constitutionalists try to do is anticipate the future, plafhe rule of law, in which there is no room for the caprice of
for the future and create a framework of certainty fof'¢ autocrat.

those that participate in the political process. In other words, under a system in which there is

As we have seen in Australia, occasionally thingrgserve power, the potentiality always exists for the

go wrong. An example is 1975. It exposed a serioiPPlication of those powers in ways that reflect the
flaw in our system where great uncertainty andrejudices of those individuals rather than the laws
dnd conventions of the society. | believe that we

indeed, great disagreement resulted about the rese
ght now to move towards a system that goes away

powers. Of course, the hard version of that ideolo that tiall d tiall h
| referred to earlier was used to justify the precipitous°M Nat essentially pre-modern, essentially monarch-

use of those reserve powers rather than the resolutfGatl view of the world.

of a political crisis through the political process and Thirdly—and not as important as the first two

parliamentary negotiation. That, of course, is calle@grguments, but, nevertheless, | believe it is an import-

responsible and parliamentary government, whidit argument—codification of the powers of the head

ought to be the basis upon which we build ougf state may very well pave the way for a much more

Constitution. serious discussion in this Convention, and here | am
Our present Constitution, as Professor Geor dressing, in particular, delegates from the republican

Winterton has written so often, simply vests the pow ovement, of the direct election of the head of state
' in a future republic. This is an aspiration that is
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deeply held by the people of Australia, an aspiratiocodification of the president’s powers to the maximum
that we should take seriously, an aspiration whigbractical extent to eliminate any uncertainty—
should lead us to provide a workable and practical SENATOR BOSWELL —Gareth says you can't do
model for its realisation. We do have a responsibility

&sed;é%%?é?s to this Convention to heed the voice oer BEATTIE —I will come to the Senate in a

. . _ L minute—to eliminate any uncertainty or ambiguity
A non-executive presidency with codification of thegpoyt their meaning. As well, | support certain
powers and the limitation of those powers paves thgnitations on the powers of the president in order to

way for a very serious consideration of that direc|iminate any conflict with the principles of respon-
election. | believe that we have an obligation to placgple government.

that on the agenda of this Convention and to give it We need to be very clear that whatever goes to the
Serious consu_:leratlon. . . Australian people in the form of a referendum
So, Mr Chairman, | believe the arguments againgyestion is clear and unambiguous. If it is otherwise
codification ultimately fall down. They are based ofhen those opposed to a republic will seek to use it as
a view of the world which I think might apply to life, gn opportunity to attack the proposition across
in general, but there is mystery for which we needstralia, particularly in the outlying states. There-
some flexibility and some guidance. Certainly, for lif§gre codification is a clear way—I will come back to

in general we need guidance from our most reverehether it is partial or full in a moment—to give
friends here. But we are talking about politics. We argartainty.

talking about a human creation for which there should

be rules. Those rules should be understood by tBe! disag;leeﬂ\?(ith SOmMe otfhthte submissiogst thatdhfave
- : ” &en made this morning that are opposed to codifica-
people that participate in that political process. tion. Codification prov%des certaﬁﬁy. It provides

. So | believe that the anticodification point of vieWcertainty in terms of the argument, it provides certain-
is simply based upon a view of the world which iy for the Australian people, it provides certainty for
now antiquated and out of place. Finally, as | said, the head of state and it provides certainty for the
it paves the way for a serious discussion of diregoyernment. Codification is a key part of this referen-
election, | believe it will have played a very usefufjym being successful, and that is the bottom line.
purpose. Those who have argued against codification have used

DEPUTY CHAIRMAN —Before | call Peter arguments like: existing conventions are unreviewable.
Beattie, | should advise that names for tomorrow'Says who? What an arrogant position to take. The
working groups should be handed into the secretari@bnstitution and the system of government we have
by 2 p.m. are there to serve the Australian people—not some

Mr BEATTIE —Since 1996, the Union Jack hagrchaic view. Therefore, they are up for consideration.
flown over the Queensland state parliament. We areThe Constitution is not a dead document, it is alive.
the only state parliament in Australia which has thi will change from time to time, and it must change.
Union Jack flying over our deliberations. Our Coat oBut the final arbiter is always the Australian people,
Arms was changed in the 1970s to include a rampaintthe form of a referendum. They have demonstrated,
English red deer. All that is missing in the eyes obn many occasions, that they are unwilling to change
some is a furled umbrella. | mention this so that aivithout very good cause, and that is the final arbi-
republicans appreciate the determination of thoser—the final break. | see nothing wrong with putting
opposed to an Australian republic and the difficultyhe reserve powers in the Constitution. | have heard
of the task facing us. no argument here to suggest a contrary view.

| say to my fellow republicans: remember that any SENATOR BOSWELL —Gareth says you can’'t do
constitutional change has to be approved by a majoit-

ty of people in a majority of states. There will be a pr BEATTIE —What happened in 1975, in my
campaign run by the monarchists in states such gaw, confirms the need to achieve that. | believe we
Queensland, Western Australia _and South Au_stralla ipe capable of codifying and of drafting the appropri-
defeat the move to a republic by defeating anyie codification clause. | refuse to accept the argu-
proposition in those states, thus preventing there beiggent  which | regard as pathetic, that we are not
a majority of states—in other words, the referendugypable of codification. That is an admission of defeat
will fail. before we even start—a pathetic argument to say the

We cannot win the republican argument by winningery least. | believe we are capable of drafting the
just in Sydney and Melbourne. | stress: we must wiappropriate codification requirement.

a majority of people in a majority of states. We must, | know that one of the most contentious issues here
therefore, produce recommendations that result indates to the area of codification in terms of limiting

convincing referendum question, and that must, in Myie powers of the Senate by amending the Constitu-
view, include the popular election of a presidentjon to remove the Senate’s right to reject or signifi-
Those who attack that on the grounds that it igantly delay bills appropriating money for the ordi-
populist attack the Australian people. nary annual services of the government. | know that

There are two issues before us. The first is thaill be the issue in debate. It is an issue we need to
powers of the new head of state and the secondhandle very carefully. Let us get a few facts on the
how those powers are defined. As a strong supportable in terms of this debate. Let us not forget that, in
of the direct election of the president, | support th&911, the House of Lords lost the power to block
money bills. It happened in Britain. For those of you
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who run around arguing the monarchists’ cause, logleople watching this Convention want to see not only
at what happened in Britain in 1911. a positive and constructive outcome from all of us

Let us talk about the Senate for a moment. TH8at can be put to them in the form of a referendum,
Senate has become a party political house. It is nit also the direct election of a president.
the states house, which is where it started. The systenbr DAVID MITCHELL —Mr Deputy Chairman,
of party endorsement has left the Senate as thevas privileged to speak yesterday and to set a
domain of political parties, and to argue otherwise igattern for the position which | present to this
a nonsense. Too often, some have argued that thenvention and to the people of Australia. | was
Senate has been a dumping ground for party hacks elected on a policy of supporting the present Constitu-
both sides of the house. The point is that whdion and of supporting the sovereignty of the law as
happens in terms of the Senate—Senator Boswell maypressed in our Constitution under the Queen and the
be a bit more reluctant to interject on me now—is thabovernor-General. You will recall, as will the people
senators are elected by the people of the state amdo were listening on the radio—but maybe some of
they are accountable to no-one. That is exactly whtttose present here this morning have not yet had the
happens. opportunity to read theiHansard from yesterday;

That is why, in terms of this argument, | amihere was only a very small number present in the
prepared to go back to 1975 and say that | belieg@amber yesterday—that | explained that as we read
that what happened then has, in my view, led to tffgueen in the Constitution we should, in general terms,
conclusion that the reserve powers should be in th@derstand this to mean the Crown; that is, the person
Constitution. | have no hesitation in taking that viewf€Sponsible for administering the executive govern-
and | come from the state where the late SenatBtent and for administering and maintaining the law.
Bertie Milliner, you may recall, passed away and the | speak to the question: if there is to be a head of
state parliament then refused to appoint a senator fratate, what should the powers of the new head of state
the same political party. They sent Albert Patricke and how should they be defined? Of course, there
Field down here, who found his way into a footnotshould not be a new head of state. | will not repeat
of history by that short endeavour on his part. what | said yesterday but it is perfectly clear that we

Let me be very clear: | am totally supportive of alo not need a new head of state.
elected president to reflect the will of the Australian In order to determine what the powers of a new
people. But the way to give certainty is to codify thénead of state should be, if there is one—and | sincere-
powers and out of that we will avoid, as much as ity hope there will not, and | believe that the people
humanly possible, a hysterical campaign by some of Australia have sufficient understanding and good
the referendum who will wish to defeat the moveense to ensure that there is not—but if there is a new
towards an Australian republic. head of state it is very important that we should

Therefore, | am generally supportive of the proposinderstand the responsibilities of the Governor-
tion advanced by Gareth Evans in terms of committéaeneral now; the responsibilities as spelt out in the
tee. The other issue there that | find attractive relaté4ll extent of the reserve powers because they are not
to enabling the head of state to refer any bill to th@Pelt out. There is a very good reason why they are
High Court for a decision as to its constitutionalityNOt Spelt out, and this is because it is the responsibili-
| think that is an appropriate role for the president t§ Of the Governor-General to protect the people.
have. If you like, the role of the president would be | know that there are some who will say, ‘But the
as the defender and protector of the Constitution anglrliament has been elected by the people.” That is
at the end of the day, the matter would be determinédie. You have heard in an excellent address from Mr
by the High Court. This is based on the Irish modePaddy O’Brien this morning how the Prime Minister
This is what the Irish President has the power to dwas extremely dictatorial powers. Not only does the
and | think it is an appropriate power for the presideri®rime Minister have extremely dictatorial powers but
to have. When Mary Robinson visited this countryhe government of the day working together has
and there was a great deal of warmth I, like mantptally dictatorial powers, irrespective of what the
people in here, thought she played a constructive andposition might think and irrespective of what the
positive role on behalf of her country. | believe oupeople might think. One perceived that in 1975 at the
elected president could do exactly the same thing.time of what is often called the dismissal. There, the

| conclude my remarks by saying this: | fear tha@overnor-General dismissed the Prime Minister and

what will come ‘out of the debate resulting from thigalled an election. It was the Governor-General who
attack the issue of the Australian republic by attackingS néw Prime Minister, Malcolm Fraser, but it was
the question that goes to the Australian people. Thi€ Governor-General who actually called the election.
is why it needs to be clear, it needs to be unambigtjte Said to the people of Australia in effect, ‘I have
ous and it needs to be certain. Codification is a ke§one this in an endeavour to protect the people. What
part of that. To some extent, the argument abo@ You think about it?” And by the greatest vote ever
partial and full codification is a matter of semanticstn® people of Australia said, in effect, ‘Governor-
What | think is required in that debate, and th&€neral Sir John Kerr, you did absolutely the right
responsibility that rests on us, is to come up witfing. We have had enough of this government.
what codification is necessary to give certainty. That, Some people are speaking about the need for citizen
| believe, is the bottom line. | believe the Australianinitiated referenda and a right to recall members of
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parliament, a right to recall a government. That ikead of state, what should the powers of the new head
exactly what exists in the Governor-General nowvof state be and how should they be defined?

There is a right to recall; the Governor-General pgrsonally, | do not believe that we need a republic
protects the people. Conventions are important, byt 3 new type of head of state. Nevertheless, | do
conventions cannot change the law. If the ConstitutiQant to have a few words about it. | believe that at
has that power. If there is a convention that he doggaq of state. The Queen is the symbolic head, as far
not exercise that power, that convention is that hes | am concerned, and the Governor-General is our
does not normally exercise the power, not that h&nstitutional head of state. The Governor-General has
never exercises the power. the powers of the Crown, the Constitution, the

| know you all have your copies of the ConstitutionNVestminster system and their practices. | believe that
in front of you in this house today, for that is exactlthe president, however chosen, if it ever gets to that
what we are talking about. Maybe you do not neestage where we choose to have a president, could
your Constitution in your hand; maybe you know youhave very unrestricted power. | had the privilege of
Constitution so well that you do not need to béeing on théwitnessprogram in Sydney not so long
referring to it from time to time. You will be aware ago and | was interviewed by Paul Barry. He said to
that particular powers of the Governor-General amae, ‘You could probably become the president of
spelt out in section 58. The Governor-General has tiaistralia.” | said, ‘That sounds a very interesting
discretion—and you will recall from what | saidpoint of view, but | believe that that would give me
yesterday how he exercises that discretion and there powers than the government of the day, more
restriction on the exercise of the discretion—tpowers than the Prime Minister, because | would be
decline to sign or pass into law a bill passed by the charge of the army, the navy, the air force and the
parliament. This is for the protection of the peopleCommonwealth Police.” Actually, Joh on one occasion
He does this by reference to the interests of theas asked what he thought about a republic. He said,
people. He does this in his responsibility under God.think that would be all right provided you made me
He does have this power and he should have thitse first president, and you might have trouble
power. Of course, a Prime Minister upset would bdismissing me.’ | think those of you who know him
expected to dismiss the Governor-General, at least telight say that that would be right.

the Queen to, and the Queen must act on the Primgyevertheless, they are important questions. If the
Minister's advice. He would tell the Queen to dlsm'sgesident’s powers are to be such that they will be
him. The people will have their say at the néxless than those which the Governor-General holds
General was properly dismissed or not? behind? That is an important question that I think our

You will see, or you know already, that therepublican friends want to be looking at too. If they
Governor-General has the command in chief of thgo to the Prime Minister and his cabinet, executive
naval, military and air forces. The Hon. Gareth Evangovernment, | do not believe the people of Australia
seems to have left the chamber. The Hon. Michaelould be very pleased. The people of Australia keep
Hodgman will recall an occasion when there was @n saying that governments have too much power
dispute between the Tasmanian government and thew. Of course, lots of people are saying—even the
federal government, when a particular federal goverman who drove me in the bus this morning—that if
ment minister determined to use the air force ia president were to be appointed he should be elected
opposition to the Tasmanian government positioby popular opinion. So you have two arms here: you
Now, supposing it had not just been the one use bave the popular opinion people, there is Peter
the aircraft but supposing the minister concerned hdgkattie, who just spoke before, and you have the
decided to send a fleet of bombers to Tasmania: whatople who believe that it should be by two-thirds of
would have happened? The Governor-General woulte parliament. The two-thirds of the parliament
have exercised his powers as commander in chiefsgstem would be fairly political; it would be very
the interests of the people. It is the responsibility gfolitical indeed. | was extremely interested to listen
the head of state, if there be a new one, even as ittisPeter Beattie talking about the Senate, codification
the responsibility of the Governor-General now, tand what the Senate ought to do. | was in the Senate
exercise his powers, to use the words of the preamblehen Paul Keating as Prime Minister said that the
humbly relying on the blessing of Almighty God. Senate was unrepresentative swill.

DEPUTY CHAIRMAN —We have on the list Mr DELEGATES INTERJECTING —That'’s right!

David Muir, but there has been a substitution for Lady FLORENCE BJELKE-PETERSEN —It is
Lady Bjelke-Petersen. not. It was a very fine institution and | was very
Lady FLORENCE BJELKE-PETERSEN —I| am proud to be a senator for 12Y4 years. | believe this is
really here by default, | must say, because | did very important point: the republicans have to make
suggest that | was not going to speak, but thensure that the aim of the republic is not finally to get
thought that here was a wonderful opportunity for med of the Senate. | believe the Senate has very strong
to say a few words on this very important occasioqpower, a power that can consult about what the
| really want to speak on whether Australia shouldecisions of the House of Representatives are. It is
become a republic or not. That was my main ambsomething that is very important as far as Australia is
tion, but | have been told | must keep now to theoncerned.
subject we have here, which is: if there is to be a
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| am pleased just to be able to say these few wordsscussion challenge issues of debate. We say that it
here today. | certainly hope that we will not bas healthy for democracy for that to occur and that the
changing our system. | certainly hope that we wilbroper perspective in relation to this issue is not the
continue to have a Governor-General, although perspective of the Prime Minister but the perspective
heard Mr Carr himself say that we should keep thef the Australian people.

name ‘Governor-General'—I think that is important— \ye pelieve that the head of state in a republic is the
and the term ‘Commonwealth of Australia’. | supposguardian of our Constitution. The primary role is to
that would certainly please everybody. But, as far &g the guardian of our Constitution and fo be a fail-
I am concerned, | do not want to have a change at ahfe when our parliament fails to provide in a proper
| want to keep what we have now. | do not believgyay for the Australian people. We are talking in this
that a republic can make Australia any more demgystance of safety and security for the Australian
cratic than it is. | am very happy to live in Australla.peome. We accept that there is a need for a full

As | look around the world, | see what has hapeodification of the powers in order to obtain that
pened to republics. | look at 97 per cent of them. dertainty. The present position is one of uncertainty,
would not want to go and live there. | do not say thaand wide powers as a result of that uncertainty. We
that would turn Australia into a republic like some oflo not accept the ARM position that the powers of a
the 97 per cent in the world, but you have to beresident remain identical as they are written in the
careful. The main rule is that if you get a president ipresent Constitution. Those powers are too wide. We
you have got to be able to dismiss them if necessagan say that they are modified by a convention, but
| leave those thoughts with you. | certainly do nothe reality is that it is in black and white in that
intend to say what the powers of the new head ofocument—certain powers such as veto over legisla-
state should be and how they should be defindun.

because | do not want a new type of head of state. |t js appropriate that the Prime Minister be the head
Mr MUIR —I cannot let this moment pass, beingf government and that the issue in relation to any
the former Australian Vice-President of Amnestyontest between head of state and head of government
International, to reflect on how great it is that wecan only occur where you have a head of government
today are able to discuss the issues that we are todad an executive president. | am not suggesting that
in this great country of ours. Whether we are ave have an executive president. | think that it is not
republic or a monarchy has no impact on whether weeyond the intellectual powers of Australians to
commit atrocities to our people. But we believe thadevise a safe model for a popularly elected president.
a republic is a change for the better for Australia aniddo not believe that our intellect is any less adequate
it is a process of our development. than the intellect of the Irish, the Austrians, the Finns

Powers are seen to be a key issue in whether t§8d the Icelanders. Those people have been able to
head of state is elected by the people. Certainly tHigVvise a safe form of government and a safe and
has been the view propounded by the ARM. | woul@PPropriate apportionment of powers between head of
urge that the ARM allow a conscience vote by theovernment and head of state. The models vary from
delegates here in this assembly in relation to the kif@e Irish republic that we have heard in discussion
of republic that we have. | do not think that this is thé€re this morning, where the head of state in the
place for party direction in relation to such issues. Republic of Ireland has very little power, to the strong
think that all delegates here should be able to freefpodel of Finland, where the popularly elected

exercise their conscience when they vote. president in that place has executive power. But in all
Another point | should make in relation to thethose four countries we have a popularly elected head
ner porr . of state and a Prime Minister, and it works.
republic issue is that the Clem Jones team in Queens- i ,
land actually did out-poll the ARM in that state. | We are looking for a best practice for the govern-
leave that thought with you because | know the ARMINCE of Australia. We believe that the people of
have made it very clear that they have the leadifyStralia under present governance are shut out. We
mandate in relation to the issue of the republidelieve that the best way of drawing the Australian
Perhaps we do things a little differently in Queeng?€0ple into our process of government is to give them
land. In relation to the Clem Jones model that hasdirect voice. | refer you, in relation to the codifica-
been circulated to this gathering, the model has bel@n aspect, to the Republic Advisory Committee
put up for discussion. We are the only team that h&8Port. It has been referred to in some detail today. It
actually put up a model as such to this ConventioR@s been called the RAC report for short. There has
The key issue in that model for us is the election di€€n a circulation of documents here today in relation

the head of state by the people. Clearly one needst®that. | urge all delegates who have not closely
focus on the powers in relation to that matter. perused the wording in those documents to please do

We recognise that when we talk about powers W%i'fytgg\'fve'i 'f’t gggtﬁ;g%;}g ery valiant attempt to

take into account the fact that there are different ) ) L
perspectives in relation to power. There is the per-In relation to the power issue, it is important that
spective of the Prime Minister or any primethe head of state has some power. Clem Jones will be
ministerial aspirant. There is also the perspective §P€aking to you later on this morning. He will be able
the Australian people. One could concede that ak§ Say to you that he has met hundreds and hundreds
Australian Prime Minister would want the power tP! People over the last few weeks who have gone to
hire and fire. A Prime Minister would not wanthim and expressed a dissatisfaction with the present

somebody out there in the public forum who may igovernance of Australia. The people want more direct



Tuesday, 3 February 1998 CONSTITUTIONAL CONVENTION 79

say in government and they are concerned about thgree that it would not be satisfactory to have an
control of parliament by the executive. uncodified set of powers—that is, to leave the powers

It is important that the head of state have the pow&® the constitutional conventions—if the head of state
of referral of bills to the High Court. Gareth Evangvere to be appointed by a direct election
made reference to that earlier today, and this is™ethodology. That is clearly an important option that
matter of discussion that came out of Working Grouf§ P€ing canvassed here today, and that is why
7. 1 am hoping that the Convention will support th&odification is very relevant. The ARM has always
resolution in relation to Working Group 7 in the sens8€€n an advocate of codification, not simply because
that that leaves it open for a popular election. g‘;otfge gwgrearserlor\é?er?fe dV\Itrcl)tlgngFerngbst%%VgQ’ 28 .

ss Vi ier, bu use w
an-;h?eg(e)\r,\\;zrsé g\rvgrgetﬁgto\fv;gtig\tlogrlgpré?ltyres:gteo elieve it is important that our Constitution provide
There would be no power of veto over legislation Hmore meaningful description of the way our country

provided in the present Constitution under section g§ gqverned. . o
There would be no unilateral taking charge of the IS it an outrage to have a clause in the Constitution
defence forces and there would be no unilateral acti¥lich says, ‘Following a general election, the head
in relation to High Court appointments. The power8f state shall appoint as Prime Minister the person
would include powers of pardon, and of commutin§/hom he or she believes most likely to be able to
or omitting punishments in relation to CommonwealtfPrm & government which will have the confidence of
jurisdiction; the power to address the Australiafl€ House of Representatives™? Does anybody doubt
people after consultation with the executive councifhat that is the convention? Does anybody doubt that
the ability to refer bills to the High Court so that thehat is what our constitutional practice is? At the very
Australian people could be protected in advance #tast, how can we resist putting in the Constitution,

any unconstitutionality; and the codified power&S has been done in the RAC partial codification
referred to in the RAC report. model, those very basic principles which are beyond

| urae deleqates not to be afraid to be innovativ controversy? At least it would make the Constitution
9 9 %\ more meaningful document.

Our original Constitution, as drafted by Sir Samue i ) R
Griffith and other fathers of Federation, was pure Turning to the partial codification model, I would
innovation. Please accept the challenge laid down Hye to draw your attention to item 4, which deals
dressing. Symbolism is important to the Australial# an undoubted power invested in the Governor-
community, but the Australian people deserve mor&eneral and, indeed, state governors to dismiss a
afraid to put your faith in the Australian people. Dd@w- When | say it is an undoubted power, | mean

not deny them the choice of electing their presiderif}at everyone agrees it exists; but there is absolutely
Thank you. no agreement as to the circumstances in which it

. should be exercised. There is no agreement whatso-

ME'?\AA;E'(\)/:QN T: mirﬁk %’guégﬂc{rgﬂslgr' tlhgowgt%léﬁﬂ ever, and | think it very unlikely that there would be.
followed by Clem Jones 9 9We have had cases, as we had here in 1975 and other
y ' ) cases, where governors and governors-general have

Mr TURNBULL —Thank you, Mr Chairman. We taken legal advice either from judges in private, which

are dealing now with the issue of the powers of thig very unsatisfactory, or from members of the private
new head of state. For the purpose of these remafkgal profession.

| will assume we are dealing with a non-executive We have proposed in the RAC report, in the partial
El?)as(ijn()f g;ﬂ% g roa t?ng_ef;(oer%ug\lﬁ pfif]'tdg?t\;elv\?mop%dification model, a mechanism for the head of state
Su ogrtin a diffePent name, but | v?/ill use that for th {o refer an issue of government legality to the High
tim%pbeing—who would have the same DOWeTrS or Ie‘?:ourt to get a ruling. If the Prime Minister persisted
than the Governor-General fiT the breach of the law, then and only then would the
) ) head of state be able to take action. We feel that
Mr Clem Jones has proposed a directly electeglould be an improvement, but | have to say to you
model that would give the president additionalery plainly that that is a substantive change from the
powers. We believe that is not a good option. We feglirrent practice. If you were looking at the partial
that a directly elected president should either have Redification model from a minimalist point of view—
powers—for example, as in Ireland—or be the chigfnd | know that is an overworked expression—then
executive of the nation, as in the case of the Unitggbu would not include article 4.
States. We think the French arrangement, whereTurning to the way in which the conventions

executive power is shared in a very confused fashi% ; d ; P

X p v ; ntinue in the partial codification model, as George
between the President and the Prime Minister, is thginerton said this morning, you define the rules that
worst of all options. So | would say that we either 9Qe beyond any doubt and then you say, ‘In so far as

to Dublin for a directly elected president or we go t%ve haven't dealt with the exercise of the reserve

Washington; the Paris option, for the reasons a owers by the stated non-controversial rules, the
vanced by Mr Carr, is not on.

. conventions continue.” So the partial codification
What that leads us to is: how do we express thfiodel would have the virtue of improving the
powers? What do we say about them? This is a veggmprehensibility and meaning of the Constitution by
important issue because | think almost all of us woulgtating the non-controversial, non-contentious princi-
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ples of our system of government and also by presdrave somebody who is most likely going to be a
ving the flexibility of the conventions for all of the political partisan being called upon to play the
reasons that have been advanced by the advocatesmpire’s role.

that. The other solution to this, and it is a very simple

Complete codification, for which there is also aolution—simple of conception, difficult of execu-
model in the RAC report, endeavours to anticipatéion—is removing the Senate’s powers altogether.
every circumstance in which the head of state would \jr \WWRAN —Whether to block supply.

have the need to appoint or dismiss a Prime Minister
o : : : r TURNBULL —Thank you. Whether you regard
and anticipates every circumstance in which he or s eg/tl as desirable, it is plain to everybody that it is

would be called upon to grant or not grant a dissolu- ;
tion of parliament?l thinkgit is commc?n ground thatunachlevable.
those are the only areas in which the reserve powerdVIr RAMSAY —Why?
apply. Again | should state that, with respect to 1975, Mr TURNBULL —It is unachievable because a
the complete codification model in the RAC reportarge part of the political community will strenuously
does not expressly address the position of the Senaigpose it. But it is certainly a matter that is going to
That, as | said yesterday, is a fact of our constitutionse brought up. | hope that has been of assistance to
life and it makes Australia a very different parlia-delegates in respect of the powers. | would, as Mr
mentary democracy to Ireland, Austria or many dfjuir said, commend the delegates to the chapter on
these other countries that have directly electatle powers of the head of state in the RAC report and
presidents. to those two models. | hope that, as we discuss
The way in which the complete codification modefodification and its value, focus will be given to the
in the RAC report would affect 1975 is this: becausarticular provisions of those codes because, as the
the head of state can only dismiss the Prime Ministéfchbishop said yesterday, the devil is invariably in
when the Prime Minister has breached the law, h#ie detail but there may also be a few angels as well.
been found by the High Court to be breaching the law Mr CLEM JONES —Mr Chairman, members of
and has said, ‘I'm going to keep breaching it,” thehe various houses of parliament here today and
head of state would only have the ability to sack delegates, | make reference to the members of the
Prime Minister who was trying to spend money whichouses of parliament very specifically because, in the
had not been lawfully appropriated pursuant to secti@ontext of what we have been proposing in respect of
83 of the Constitution and who was persisting in ithe changes to the Constitution—the road to the
Itis a pretty extreme, far-fetched case, but that woulépublic, the codification that has been discussed at
be the state of affairs. It would mean, in applying igreat length here, the powers and so on—the status of
to 1975, that Sir John Kerr would not have been abjgarliament is extremely important. Its status, and
to ambush Mr Whitlam. He would have had to waiparticularly its status in the eyes of the community,
until such time as Mr Whitlam had run out of mon-s extremely important.
ey—and | have no doubt that some time before thenyntortunately, | do not know that those who

Mr Whitlam would have bitten the bullet and calleqgpresent us—those for whom we should have the
an election rather than persist. utmost respect because they are doing the most

Mr CARR —Fraser would have backed off. important job there is in our society—realise just how
Mr TURNBULL —Indeed, that may have been thdow the esteem of parliament has descended. The
case—Fraser may have backed off. attitude of the general public towards our members of

. ; o parliament is really deplorable. We can argue as to
thg/lrsggﬁglgoi\ég\ls You are still confirming why that is, but | want to suggest that perhaps in the

o change to a republic and the election of somebody the
Mr TURNBULL —Yes, | will just go on. The whole of Australia respects—provided he is given a
defect of the complete codification model—and | wagjgnificant role—you will have a great impact on
coming to that, Mr Evans—from the point of view ofaystralia’s respect for the political system and those
the Labor Party and people who are concerned abifo operate it, our members of pariiament.
the Senate’s power is very simply this: the disincen-
tive to the Senate exercising its power at the momep
is that it creates an unholy constitutional mess,é

tEarIier today, Mr Phil Cleary was very kind in
aking some remarks about me. | would like to say

crisis. Nobody knows what the rules are. That is at he exaggerated a lot. But the important thing is

P at the reason | am here is not for what | or m
gr.ez;t cqnsteorlna_mon in the Commonwealth of Austracolleagues believe. We are here because we set ou)': to
la; that Is & disincentive. canvass the views of the community at large. The

The concern that has been expressed to me by Mg¥up that we established was a group that covered
people, including many eminent members of th@e whole of the state of Queensland, a group that
Labor Party, such as Mr Evans, is that if the compleigredominantly comprised people with experience in
codification model were adopted it would be in ggcg) government. We had a past mayor, a present
sense legitimising, and at least facilitating, théhayor, me, Ann Bunnell, who is one of our delegates
Senate’s power. But the problem is that you cann@kre and deputy mayor of Townsville, and we had the
removing the Senate’s power, which is an option dyer the state with different political views, and we
will come to in a moment, or facilitating it. The onecparged them and ourselves with the responsibility of

thing you cannot do is leave the capacity to createfiding out what the people of Australia want in a
crisis, which requires a constitutional umpire, angspypic.
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Out of that came our model. That model does n@eople’s contribution to government. We must have
necessarily reflect all my views or all the views ofomebody in a responsible position with responsibili-
David Muir or Ann Bunnell, but it is what we in our ties that the people will accept and that the people
experience came to believe was the wish of the peopiant.

of South Australia, that we have to seek perfectiopim a place in our structure. Our Constitution has
Surely, in this context perfection is providing ayotected us in that respect for 100 years. A new
system of government which is the nearest as possilglgnstitution providing for the codification that we are
to what the people of Australia want. That is the goghking about, providing for the method of election
of perfection. that we are talking about, providing for the model that
When we set out to detail this model, we were, age are talking about, can and will undoubtedly
| said, entirely guided by what we understood was theaintain that protection and obviate the suggested
view and attitude of the people of Australia. The mostonflict that there would be between a president and
important thing that we found was the criticism la Prime Minister. We must seek to provide what the
mentioned earlier—and it is a criticism | do notpeople want. That is my message at this moment, and
share—that the problem with Australia is the peoplhat is my only message. We must seek to provide
who represent us. It was said earlier here that we hawbat the people want—not what we want, not
a two-party system of government which has servesbmething which we think protects ourselves at
this nation well, and there is no doubt about it. lwhatever particular level of government we may be
should continue. But unless we come up with som@, not what protects ourselves as delegates here and
thing which is going to restore the prestige of parlidhaving regard for what we may do in our respective
ment in the eyes of the Australian community thdtves. We want to make sure that what we do here
two-party system is doomed. We are already seeisgrves the people of this country in the way they wish
that in the voting trends throughout this country. to be served and preserves the opportunity for some

If you look at the voting trends in the last electiorthange that will come undoubtedly in this world of
in Queensland, and then look at the vote that tH&1ange but will have that one underlying theme: the
C|em Jones group got and Where we got |t from' neople Of AUS'[ra|Ia must come fII’St n evel’ythlng we
believe those of you who are members of parliameHP-
will be concerned. It reflected the fact of an increas- CHAIRMAN —Thank you, Mr Jones. | call on Mr
ing number of votes in the areas where there had beichael Lavarch, to be followed by Mr George Mye.

dissatisfaction and where people voted for an inde-pr LAVARCH —This Convention occurs against
pendent group, which we were. a backdrop of public debate on the republican issue
I could go on at length about this, and | could alswhich has almost solely focused on two broad issues:
talk about codification and so on, but | do not thinkhe relative merits of whether Australia should or
that is necessary. We have heard from people talkisgould not become a republic and, moving on from
about codification—partial codification, full codifica- that point, the best method of appointment. The
tion and so on. As far as | am concerned, | think athpinion polls which we see regularly displayed, and
of those are red herrings. We are not concerned witime | think yesterday again in the Brisba@eurier-
the powers that exist in other places—in Irelandvail, show very strong support for direct election—
Austria or wherever. If there are any good requirggopular election. Yet in many ways this is a debate
ments in those particular constitutions which we camwhich places the cart before the horse. The horse in
adopt, so be it—we will adopt them. | believeour instance is the question of the nature of the office
codification is absolutely necessary. As Peter Beattid an Australian head of state and the exact powers
said, it is absolutely essential—we have to know, wehich attach to that office. In my view it is only
have to have certainty. But the important thing is thathen we decide what we want the office to do and
the codification has to suit our needs. And when wehat power we give to the office holder can we
say ‘our needs’ what we really mean are the needlisyically flow on and make a decision about the best
and wishes of the Australian community. way of choosing or electing that office holder.

We mentioned that we have a motion to include in That reality is reflected in the agenda of this
the powers of the president a right to refer an€onvention. It is why we are today debating the issue
legislation to the High Court for advice on its constiof powers as the first substantive debate for the
tutionality. That is something that applies in thiConvention. It is also an issue which was well
situation and that we accept perhaps as a one-offrecognised by the reports of the various working
respect of the president's powers. But that is thgarties which we heard this morning. For instance,
important point. When we decide in the long term, thBrofessor Craven, though he and his group argued
codification should fit the particular needs of theagainst codification, noted that, if direct election were
Constitution, which is not being changed, and th&® be a method considered, full codification would be
Constitution as we propose to change it. needed.

As | said, you could go on talking a lot about these The reports of the working groups which we will
things or you could go on talking about codificationbe asked to vote on this afternoon fall within three
but | do not at this time want to discuss that. | willbroad categories. One group argued for reduced
| hope, later on. | want to emphasise the thing thatdowers. The second group argued that the same
started to say: while the parliament must remaipowers that attached to the office of Governor-
supreme, we must have somebody to make ti@eneral should be retained. That was the majority, |
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suppose, of the working groups. A third workinghot my personal desire, | accept that is the reality. |
group, working group 6, argued for broader powersherefore accept that reality and believe, therefore, our

The view that you take on these three alternatiy@fime consideration of this Convention should be on
approaches depends very much on your concept of the issue of maintaining the same level of power and
best system of government which this country shouRpSsibly debating whether a codification of powers,
Westminster system, the system of cabinet aif¥e advance.
responsible government, the system which operates inWhere does this tie back into the issue of the
Australia now, is a system which should be supportadethod of election? It seems to me, and it has been
and be maintained, inevitably you are drawn to thgointed out by other speakers, that you cannot be one-
conclusion that either the role of the head of state hhalf or one-quarter pregnant in this debate. If we are
to reflect the powers which rest with the Governonto have a head of state who holds and exercises
General or potentially that those powers be reducegkecutive power, then let us go down that path and
If, alternatively, you believe that we should moveive full executive power. The difficulty with the
fundamentally away from that system of governmenproposals that we have before us is that they do not
that we should embrace a system which is more akipite do that but they do not maintain the same
to that of an executive head of state—the Americgmowers or reduce those powers. That is why | do not
and similar style models around the world—then yothink direct election is a viable option to us. Going
would very much embrace the issue of broadetown the path of direct election is hand in hand with
powers than that currently enjoyed by the Governogoing down a path of reducing powers, including the
General. power of the Senate, which | do not believe, as a

All of these are equally valid systems and all of theragmatist, we will achieve.
reports that we have before us can be supported| do, however, believe that full or partial codifica-
depending on your point of view, on their respectivéon of powers or a reference to the existing conven-
merits. The issue is the path that this particuldions are all viable alternatives which will sit either
Convention should take. | think that we should verwith the McGarvie model or with a two-thirds
much adopt this spirit, which | believe was part of thenajority model for the selection of the Australian
original series of conventions that drew up théead of state. My preferred model is that we do
Australian Constitution. Our Constitution was drawrcodify those parts of the existing powers, and the
up not by philosophers but very much by pragmatistsonventions which underpin them, which are non-
It is not a document which flourishes with greatontentious. They have been very well set out in the
expressions or particularly inspires, but it does gBepublican Advisory Committee report.
about the job very effectively of establishing a system e should have an open mind when going to the
of government, of dividing powers between the statgfxt step of the concept of full codification, but |
power between the executive, the parliament and tdgnvention and the broader community is somewhat
judiciary. If we as pragmatists, as realists, take thgiss than optimistic. If we are to achieve the charter
this is the system of government that is to continu@at has been given to us then we all must give some
in this country, then | think you quickly come to theyround. Just as | might have to accept that my idea
conclusion that those who argue for broader poweg$ Senate power being eliminated must give way to
really, as much as | respect their views, canngfqin consensus, other delegates will also need to
before us that we can put to one side. around a model of partial codification based on a

The issue then turns to whether the same powersragention of essentially the same powers which the
currently enjoyed by the Governor-General or great&overnor-General currently enjoys. It is around these
or lesser powers should be the option that we shoustyles of resolutions that our deliberations should be
further explore. | was a member of Working Grougocused.

7. The report of that group proposed to this Conven-pr HEPWORTH —I stand here as a member of
on the model contained in the Republic Advisory;onyention who were elected on the unambiguously
Committee report and that, in addition, the power Qflear title of ‘No Republic’ but whose members have
the Senate to block supply, logically when goingonetheless agreed that they will make an equally
head of state, should also be tackled. highlighting through working groups and debate the
While |, like Premier Carr and Gareth Evans, vergtandard against which we are here setting all other
much keep a candle burning to the idea that one dpyoposals, that is, the current constitutional arrange-
the issue of the balance of powers between the Housents which have, as with every matter in the balance
of Representatives and the Senate should be seriouslypowers issue and therefore the debate about
examined and that there should be a power to bloglowers, set a benchmark in 20th century politics
supply, as a realist, as a pragmatist, | know that nathich is a shining light in an otherwise rather
only will that proposal not gain the support of thidlesolate political landscape.
and there will be very strong voices and broad§jerhaps been touched on by Paddy O’Brien but, |

opinion in the Australian community, which W0U|d_suspect, accidentally, has not been touched on by
not support such a course of action. Though that is



Tuesday, 3 February 1998 CONSTITUTIONAL CONVENTION 83

many others and that is that it is quite meaningless Rresidency understood in that way and Australia’s
the debate on our constitutional history to discuss tlextraordinary ability to craft systems for freedom are
powers of the ruler without first being absolutely cleain direct contradiction. Indeed, in one’s lighter
on the powers of those who are allegedly ruled. Imoments one may well have looked to the fact that
other words, the debate about the rights of the citizéar 100 years we have accepted a monarch living
must go hand in hand with the debate about the right2,000 miles away because for a group of people at
of presidents and prime ministers. least partially descended from convicts that was a safe
DELEGATES—Hear, Hear! distance from the source of authority. We are now

Mr HEPWORTH —To debate one without the bringing authority much more immediately, even if it

. e is. only the fact that the political secretary at
other is to be establishing a system based on 3@, ingham Palace has tended to give rather good
assumption that there will be those who are rulegyice ™o the political secretary of the Governor-
virtally ¥V|thout rights, mh_o;]he;]r word?, an eIIteGeneraI, and let us be quite real about the interplay
system of government in which the people are not te 14" occasionally taken place—publicly in 1975
principal constituent. The essence of the existing + constantly before and after
system is that, at least since the glorious revolution, , ) - )
which | remind our republican friends was quite some 'The crucial element in any discussion of powers
time ago, the Crown has been the custodian of theust be the problem of enhancing the democracy
rights of the people against elected and executi¥éilst providing a system which stands in judgment
government, which is likely always to overstep th&Ver it, at least in the exercise of executive power in
mark in grabbing power. That must be the starting democracy, which is able to judge according to
point because the existing system exquisitely protecl&eater principles. All constitutions seek to entrench
the rights of the citizen against an abuse of executip®mMe principles that cannot easily be changed,
power. Since the executive comes from the democraB@rticularly by the mob on a bad Saturday morning
source, executives in our system are always likely #hen they are voting. There is always the problem
overstep their power, forgetting the democratic origirf§at if everything is easily changeable, everything will
of that power and presuming to act as an executi®¢ €asily changed and distorted.
autocracy. There are certain principles we ought to seek to

We therefore must be very clear that the origin dinshrine and none of them are here yet—principles
our present system begins with, dare | say it, thirrounding liberty, freedom, property, relationships
British Bill of Rights—that itself has roots in Magna@nd, dare | say it, also a group of principles beyond
Carta—and sets out the rights of the individual againdte personal which seek to entrench the nation and its
government and then proceeds on that basis to deffrsonality. We have not touched on treaty making
those powers which it is tolerable for executivé@nd yet it is one of those powers ill defined in the
government and the Crown to exercise. In the light §fonstitution exercised in quite a different way now
the models before us, that means that we must Bt that which was anticipated and which has a
looking at the constraints on presidential power rath&fofound effect on the daily lives of people by
than on the smooth working of presidential power. §ntrenching a range of social as well as political

hope we will all constantly fear any sort of presidenrinciples which suddenly govern Australia without
that has a smooth life. local political debate. If we are worried about a

If I can take you back, since it has been mentioneggwerleSS monarch 12,000 miles away, we ought to

several times this morning, to the history of constitu[hevn\:omﬁghaaooﬂtrl?otsrgst};hp:gv \?vrg ﬁgeebe%ﬁg{( |ir;gaz?1t
gggﬁ' :Z{gé@éh égﬂ;alg' ﬂ?%ﬁﬁIzgnggSpoiiag‘onﬁg%wsue of IOerhsqnal freedom and of sovereignty, which
science have interpreted that as meaning that t § monarch I not. ) .
people are terminally pig-headed and do not like SO We would want to further this debate by switch-
change. In fact, any change that had nothing to dgd it around and suggesting crucially that we look
with making the lives of politicians easier has gonddain at how much of the Bill of Rights has indeed
through. Almost all the changes, since they are crafté§en inextricably translated to Australia, how much
in the parliament, have been designed to enhance fighat doctrine of the rights of the individual standing
power or facilitate the activities of politicians. AndOvVer against the rights of government can be en-
they have all been defeated. Even the one that wéfgnched and how much we can limit the exercise of
through in the aftermath of 1975 was designed to cuRsésidential power by balancing it in its present
the ingenuity of state parliaments attempting to cra@xquisitely balanced way against the powers of

neat political solutions to otherwise impregnabl&xecutive power and encapsulate that entire system
political problems. within the context of unambiguous democracy which

We begin by highlighting the concept that powe\FNe now have but V\_/hich, with the che_ck_s and balances
must be balanced and the first source of balance %moved, we are likely to lose unthinkingly.

between the people and the government. The powersir DAVID SMITH —A lot has been said this
of the president must be crafted in that way so th&orning about 1975. It is a year which | remember
the constant point of reference is not the efficiency dfarticularly well. The Hon. Bob Carr, in opening this
the executive but the freedom of the people. Angebate this morning, said that he had maintained the
proposition that begins backwards we will resist, and@d€- Let me give the Convention the real truth of the
all the propositions currently before us are backwarddatter. If I could just go back to the previous year,

they begin with a consideration of presidencyl974, for a moment, we find that in that year the
coalition parties in opposition had merely threatened
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to block supply in the Senate and Prime Ministeffor what we conceive to be simple but adequate reasons, the
Whitlam called on the Governor-General and recon@Pposition will oppose these measures. In doing this, the
mended an immediate double dissolution and @POSition is pursuing a tradition which is well established,
general election. But in 1975 Mr Whitlam decided no@ﬁgm'ge\r”epv;rﬁ;pio{n_e doubt recently cast on it in this
only to ignore parliamentary convention relating tg ti S tor Muroh

supply but also to pretend that no such conventighat iS: Senator Murphy— o

existed anyway. He started arguing that the Sendiieould restate the position. The Senate is entitled and
had no right under the Constitution to refuse to pa pected to exercise resolutely but with discretion its power

. : refuse its concurrence to any financial measure, including
a money bill which had been passed by the House §ftax bill. There are no limitations on the Senate in the use

Representatives and that the Senate had no right to &fyits constitutional powers except the limitations imposed
to force the government to an early election. In thisy discretion and reason. The Australian Labor Party has
Mr Whitlam was, of course, quite wrong, but that dichcted consistently in accordance with the tradition that we
not stop him from trying to convince the electoratdill oppose in the Senate any tax or money bill or other
that he was right. financial measure whenever necessary to carry out our
) . principles and policies. The opposition has done this over

Faced with the prospect of having no supply ahe years and, in order to illustrate the tradition which has
money with which to govern, the Whitlam governbeen established, with the concurrence of honourable

ment decided to tough it out. As government depargenators | shall incorporate iHansardat the end of my
ments began to run out of money with which to pagzeech a list of the measures of an economic or financial

; ; . pinRature, including taxation and appropriation bills, which
the salaries of public servants or to pay their bill ve been opposed by this opposition in whole or in part by

from private contractors for the supply of goods ang\ e in the Senate since 1950,

services, the government tried to circumvent parlig; : .
ment and ente?r into arrangements with the baFr)lks as the end of his speech Senator Murphy tabled a list
in effect, lend it the money until it could get it from©' 169 occasions when Labor oppositions had attempt-

ed to force coalition governments to early elections

parliament. . ) by defeating money bills in the Senate. Two months
Mr WILCOX —I can give concrete evidence ofjater, in August 1970, the Labor opposition launched
that. its 170th attempt since 1950. On that occasion Mr

Sir DAVID SMITH —Such arrangements weréWhitlam had this to say:
unconstitutional so far as the government was coplet me make it clear at the outset that our opposition to this
cerned and illegal so far as the banks were concerneéil.is no mere formality. We intend to press our opposition
Mr Whitlam’s stated aim was to put an end for alby all available means on all related measures in both
time to the Senate’s power to block supply. In effecfiouses. If the motion is defeated, we will vote against the
he was trving to bring about a chanage in our constit ills here and in the Senate. Our purpose is to destroy this
tional arrgnggements gbut without segking the approv lfdget and to destroy the government which has sponsored
' |

of the people at a constitutional referendum, a}ﬁ October 1970 Mr Whitlam told the House of
required by the Constitution. RepresentativesVe all know that in British parliaments
Not only was Mr Whitlam flying in the face of the tradition is that if a money bill is defeated the govern-
everything he had said the previous year, when Heent goes to the people to seek their endorsement of its
took the view that even the threat to block supplolicies.
meant that there had to be an election, he was aléas true that none of Labor’'s 170 attempts between
trying to overturn practices which he and his partyl950 and 1970 to defeat coalition money bills in the
the Australian Labor Party, had followed for the pasbenate and force an early election had succeeded, but
25 years. In 1967 Senator Lionel Murphy, then Lead#his was not for the want of trying. So that when in
of the Labor Opposition in the Senate, had this to séy75 Mr Whitlam said that the Senate had never
about the upper house and money bills: before had refused to pass a government’s money bill
There is no tradition that the Senate will not use it§€ may strictly have been telling the truth but he
constitutional powers whenever it considers it necessary egrtainly was not telling the whole truth.
desirable to do so in the public interest. There are nonr | EESER —Around the time of my 10th
limitations on the Senate in the use of its constltutlonqéirthday I did a primary school project on Australian

powers except the limits self-imposed by discretion an . .
reason. There is no tradition in the Australian Labor Par§overnment. On the front of this project I drew a

that we will not oppose in the Senate any tax or money bifticture of Sir Robert Menzies, Australia’s longest

or what might be described as a financial measure. serving Prime Minister. | gave my hair a cut and
In 1970, when Mr Whitlam was Leader of theStuck it down on the page to represent his bushy
Opposition, he had this to say: eyebrows. The point of this project was not for me to

The Prime Minister's assertion that the rejection of thig'V€ myself a haquut, It was a project O.f dlscove_ry,
measure does not affect the Commonwealth has no sgbProiect where | discovered the Australian Constitu-
stance in logic or fact. The Labor Party believes that tHéon. | knew that the United States had a constitu-
crisis that would be caused by such a rejection should leidn—what child of the television generation does not
to a long-term solution. Any government which is defeate@now that?—and | knew what a venerated document
by the parliament on a major taxation bill should resignnat constitution was. So for my 10th birthday present
This bill will be defeated in another place. The governmefjtaciead not for a BMX bike or Lego but this copy of
should then resign. , . the Australian Constitution. | have to say that it looks
When that same bill reached the Senate, this is Whakher underwhelming. It was a flimsy document and
Senator Lionel Murphy, still Leader of the Oppositiony gocument which looks like any other piece of
in the Senate, had this to say: government legislation. But the more | studied and the
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more | read, the more impressed | was. What | wdeunders could not have imagined the controversy
impressed with was not what was written in th@ver section 92 that has developed or the fact that,
Constitution but by what is so much more importantpday, the Senate no longer really represents the
that which is not written in the Constitution—thosestates’ interests but rather the parties’ interests. Deakin
conventions which are the oil which lubricates ouwas on point when he said, ‘The Constitution we seek
constitutional cogs. to prepare is for the generations unseen and as yet

There are four matters | wish to discuss in mynknown.” If we codify matters, we put future
speech today as to why the conventions and t§énerations into a straightjacket. Matters become
Governor_GeneraI’s powers Work We” now and Wh ﬂeX|b|e and we b|nd fUtUI’e genel’a’[lons to What we
the same could not be said if we transferred tHBINk, in our day, are the conventions. We stop those
powers to a republican system. The first point relaté®nventions from developing and evolving.
to the Governor-General's conduct; the second to theThe second and much more dangerous question is
codification straightjacket, as | will term it; the thirdthat of the justiciability of conventions; that is, when
to the difficulties of codification; and the last to theconventions can be adjudicated by the High Court.
paradoxical need to spell out the powers under There the potential for instability is vast. Imagine the
republican system. chaos the country would have been in 1975 if, before

If we look at the conduct of the Governor-Generafespatching the politicians to the people, the actions
the first thing that we notice about the Governorof Sir John Kerr were brought before the High Court.
General is that he does not have tenure in the saf@vernment would have been impossible for weeks.
way that the Prime Minister does not have tenuréll the arguments that we hear from the republicans
This provides a check and balance on the Governgtoout great economic benefits would be totally
General in the use of his power because he knows #adermined. Because of instability in Australia’s
is there subject to the Queen’s pleasure, on the advi@litical system, investors would pull their money out.
of her Australian Prime Minister. The second thind his is precisely what happened in Pakistan when the
that we realise about the Governor-General’s conddgesident's powers were questioned by their equiva-
is that his office has evolved. He knows that he i§nt of our High Court.
there to represent the Crown and he knows that he isSome say that the justiciability of conventions can
there to act in a manner that will bring dignity to thébe overcome by putting in ouster clauses, which
Crown and to act in the like traditions of the Crownwould prevent the High Court from adjudicating on
A perfect example of this is the way in which Billthese matters. But the experience of anyone who has
Hayden acted. Bill Hayden, a former critic of thestudied administrative law would show that, even
office, rose to the occasion and has now become owien parliament has created ouster clauses, the court
of the defenders of that office. has rent them down and adjudicated on the matters

The tradition of the Crown incorporates wha@nyway. If we want to politicise the judiciary and to
Bagehot described as the three rights of the monarci§j€ate instability then that is what will occur by
the right to be consulted, the right to encourage a%@difying the constitutional conventions.
the right to warn. Our system is a product of evolu- | wish to move to the issue of the difficulties of
tion over the centuries, from the time of the Magnaodification. As Gareth Evans said, someone was
Carta in 1215 to the Australia Act in 1986. A presibound to quote that he had said that ‘codification is
dent would not necessarily be obliged to act ithe labour of Hercules,” and | will admit to being that
accordance with these conventions or in the same wagrson. But the reality is, as Professor Craven outlined
as a Governor-General because of election, howevbis morning, that it is quite impossible.

so chosen, and, secondly, because of the fact that ityjte independently of Professor Craven, | thought
is a new office. of what happened in 1977, with the Senate’s casual
| wish to move to the question of what | will termvacancy Constitution alteration as a prime example of
‘the codification straightjacket’. There are twathe problems in terms of codification. Following Tom
occurrences that result from codification. The first ikewis and Sir Joh Bjelke-Petersen breaking conven-
justiciability and the second is inflexibility. | want totion by replacing Labor senators with non-Labor
deal with inflexibility first. senators, the convention that has resulted and that was

If we think back to the founders of our Constitutioreodified is that, if a casual vacancy occurs, it must be
and to when they wrote our Constitution, theiféplaced by a member of the same party. It did not
political climate was very different to the politicaldeal with independents and, more importantly, it did
climate we know today. The two-party system had n&ot deal with the question of what would happen if
taken hold. The idea of a Prime Minister in thet party which the senator represented ceased to exist.
states were strong and the convention delegates wEand Steele Hall left the Senate to contest a seat in
influenced by writers like Bagehot, Dicey and Brycetheé House of Representatives and his Liberal move-
Luckily, because of the traditions that we had inherith€nt had ceased to exist. A new convention had to be
ed from the United Kingdom, we managed to keepréated—a new convention was born.
our Constitution flexible. Trying to codify the powers of the head of state

To see the future requires telescopic vision, the sopeuld present us with exactly the same problems. |
of which the founding fathers did not have. It wouldd0 not believe that, when the founding fathers sat
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occurred. And, yet, it is now an established convemated the printing of additional copies. These will be
tion that, if a Prime Minister cannot guarantee supplavailable to interested parties shortly.

he must advise a general election or resign. WeThe proceedings before the Convention are to
cannot pretend, just as the founders could not haygnsider the question: if there is to be a new head of
pretended, that we can foresee every eventuality. state, what should the powers of the new head of state
My final point is a bit of a paradox in a waybe and how should they be defined? You will recall
because, under a republic, you would have to codifiiat we have had reports from seven working groups
conventions. Former Prime Minister Paul Keatingnd we have been debating the recommendations of
recognised this, and he said that it was paramounttteose working groups. | call on Mr Peter Costello, the
codify in the case of a popularly elected president.reasurer of the Commonwealth, as the next speaker.
But it is just as important when you have a head of py PETER COSTELLO —The federation of the
state chosen by other means. Even the McGarvigstralasian colonies and the creation of the
system would be created. The president would ngbyernment, a new nation. It was a new shoot from
necessarily act in the same traditions of the Governd{p, o|d tree, in time a new shoot that would grow to
General and the conventions relating to the constitiiatyrity and stand independently and self-sufficiently.
codified and strongly spelt out. although unquestionably it had been derived from
All of these difficulties have caused recent convertanother.
to republicanism, like Malcolm Fraser, to declare that gome of the delegates to the Convention have
what is really needed—and | urge republicans to thinkrgued for a republic as the last step to independence.
scratch. Do not be fooled—there is no quick fixTo pe frank, | find this line of argument repulsive
bandaid solution. and, needless to say, unconvincing. It has never
In conclusion, if in 2001 we are to sing the battleccurred to me in my lifetime that Australia was not
hymn of a republic, then mine eyes must see ttan independent nation. | have never seen any evidence
glory. For me, the glory is what we mainly stand taf its independence being compromised by its consti-
lose. That glory is the constitutional conventiongutional arrangements, and | venture to say that all
exercised by an impartial Governor-General, acting those who have represented it internationally have
the traditions of his office with those flexible conven-done so on the basis that its sovereignty lies solely in
tions—something that all the proposed republicafiustralia and is understood to do so by its neighbours
models fail in attempting to replicate. in the world community without question.

CHAIRMAN —Those listed who are left to speak It is also argued by some of the proponents for a
on this ‘powers’ item are Mr Bullmore, Senatorrepublic that if in reality the nation is completely
Bolkus, Ms Witheford, Mr Ramsay, Steve Vizard andndependent, even a de facto republic, the wording of
Professor Greg Craven, as well as Peter Costeltbe Constitution should be changed to match the
None of them are actually in the chamber at theeality. But, to be frank, the words and the reality of
moment. Prior to suspending for lunch, we will take@ur constitution are at variance in so many areas that
note that, unless they are present immediately afiéthe aim was a matching one—words to reality—we
lunch, we may well need to adjourn this matter untilvould start in more important places than this. The
3 o’clock, when we come into the working groupConstitution makes no mention of a cabinet, an
sessions. obvious feature of our government. It makes no

At the same time, there has been prepared gention of a first or prime minister, which is an
analysis of each of the similarities and difference@Pvious feature of the government.
amongst the proposals of the seven working groups] mention these examples to illustrate the point that
which is available in delegates’ boxes. It may provthe Constitution must be read and understood in
helpful in analysing each of the options and in takingccordance with history and convention. This is the

the votes later this afternoon. case with all great historic literature, especially where
Proceedings suspended from 12.59 p.m.to  We are looking for modern meanings in ancient texts.
2.15 p.m. It is practically impossible to formulate a comprehen-

. sive written manual to apply to the myriad of human
CHAIRMAN ~—Delegates, we will resume ourppiour Even more so, | believe it to be practically
proceedings. You will be interested to learn that .

have iust had a note from the Chief Hansard Report possible to write a comprehensive manual to cover
) . POr&icumstances now and circumstances now unthought
that apparently such has been the interest in t

: : i ¥ but certain to arise in future centuries. This is one
Hansardtranscript of the proceedings of this convena: 1o \aaknesses of a written constitution. It is not
tion that there will now be two Internet sites on Wh'dbnique to Australia. It is a problem we share with

mgnst;arggcvcgésw:zv;)seofilcicneasilseﬁ aggingggv?(ljoﬁ]de‘?ﬁose other countries that have decided to reduce and
. : ginally nyperiink enshrine their constitutions in one written document.
Convention site. Now the two sites will operate

separately. The site addresses are listed on the insidl iS Sometimes also said that the Constitution is not
cover of the daily prooHansard together with the an inspirational document, not a document which
radio frequencies on which the proceedings of tridates values or ideals. This may be so, but for my
Convention are being broadcast. Equally, the demaR#n part | do not think this an especial weakness. |
for the hard copy daily prooHansardhas necessi- @m not convinced the purpose of a constitution is to
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uplift the soul. In my view the purpose of a constituef government in Britain. The Senate has unlimited
tion is to set out the basis for responsible and cividowers to reject legislation including the power to
government to allow a society in which language anofing down a popularly elected government, our
literature, hopes and aspirations that can uplift a socbnstitution is a federal constitution with states
will flourish. exercising powers and Australia has an entrenched

Our constitution starts with the historic institutionjudiciary not at all unwilling to strike down govern-
of the monarchy of Great Britain and adapts thdpent legislation.
office successfully by history and conventions to There is another alternative: a president directly
modern Australia. As adapted and applied, it workaslected but with no substantive executive power,
remarkably well and yet if there were not a substantialong the lines of the Irish model. Whilst | think this
disquiet over the institution, a disquiet likely to growworks quite well in Ireland, Australia is different. In
rather than recede, we would not be here. It was tHieland it has the capacity to produce a president with
disquiet, recognised by the current government, whiehbasis for emotional support but without a conflict
led it in opposition to pledge to hold this conventionof powers in relation to the elected government. It
if elected. The Convention is taking place in fulfil-does not produce a non-politician. In my view, any
ment of that election pledge. person who wins a contested election is a politician.

It is commonly said that all this argument is about The difference in Australia is a powerful Upper
is whether we want an Australian as our head of statdouse with the power to reject money bills. This
If that were all we wanted, one of the options to fixneans the role of the Governor-General can never be
it would be an Australian monarchy but, in truth, theeremonial. If the Senate did not possess the powers
problem is more the concept of monarchy itself. Thi® reject money bills and if it were impossible for the
temper of the times is democratic; we are uncomforenate and House to deadlock, an Irish model would
able with an office that appoints people by hereditarppe feasible. My assessment is that any section 128
In our society in our time we prefer appointment byeferendum which sought to strip the Senate of its
merit. power to reject money bills to pave the way for an

The system works well but a key concept behind glected ceremonial president would almost certainly
bruises against reality. The only active role now lef@ce defeat.
for the monarch to perform is, upon the advice of the Mr GARETH EVANS —Come aboard, Peter. Well,
Prime Minister, to appoint the Governor-General andye’ve got your support, Peter; come on!

on the advice of the Prime Minister, to dismiss the \jr PETER COSTELLO —In the circumstances,
Governor-General. If this function were to be perthose who genu|ne|y wish to resolve the republlcan

formed by a council, there would be no significanbroblem in their lifetime, Gareth, would not see this
change to the current structure of our institutions. Thgs 3 feasible alternative.

Governor-General, by convention an Australian, This brinas me to the broposal that a president be
would be appointed to hold executive powers subject | > ° ga twothirds ?naporit of bothphouses o
to the restraints and conventions of the Westminst y Jority

system of government. The active function of thEaliament. As far as | can gather, the argument in
Crown would be taken over by an Australian o avour of this alternative is that the people, through

Australians appointed on the basis of service or merfi€/r €lected representatives, get a say in the head of
State. This proposal comes with or without add-ons.

More importantly, there is every reason to believgne |atest add-on is that, whilst appointment would
that conventions that have been established afgke a two-thirds majority of both houses, dismissal
adopted under the current arrangements woulghyid take a simple majority of one. | leave aside the
continue. This is because the office of Governogyestion of why you would want to entrench an
General would continue by whatever name. It igppointment without entrenching the dismissal.

logical to think that the exercise of the power of ' '\ . ie oo antary maiority has alwavs
appointment and dismissal would continue under the P y majority y

same conventions. The proposal along these Iin&%. "ﬁr‘f Clgldtrlrtmi nf?(t) r?1 ?P:?Ct(l))t/eikte)?ttehde %ﬁ‘éi't%?gg
known as the McGarvie model, is one that | WOUInorlvils git dgirlelctl é\kin to thg current Westminster,
support without hesitation. y

i practice. In effect, a president appointed with a two-
| turn now to the question of whether we should gghirds majority of both houses would enjoy a greater
further. Under our system of constitutional monarchypandate than the Prime Minister, who needs a
the Governor-General holds executive power in namgajority of only the House of Representatives. It is
but exercises it upon the advice of the elected govergn attempt at compromise which would overcome the
ment. In reality, the Governor-General has no substghoplems with the institution of the monarchy but, in
tive executive power. Should we appoint a head @&y opinion, sow the seed for further constitutional
state with substantive executive power, power curreRgnyple. | doubt it would be the end of the matter. It

ly exercised by the Prime Minister or ministers of thenjght be the first republic, but | am not sure it would
Crown answerable to parliament? Such a systgga the last.

would separate the legislature and the executive; that .

o : judge that the disquiet or uncomfortableness with
g')’(étr(\:’;'soéjlgf'gg;ﬁgfﬁ]tgﬁrcgéﬁg;and balances and ttiﬁe concept of a monarchy will continue to build. We

. should address this and not allow people to use it to
_ For my own part, | believe the checks and balancegiiiq other agendas. | am chastened by the Canadian
in our system are already extensive. They are certaidyperience. A simple attempt to repatriate the Consti-
more than those that apply to the Westminster systq{ition and institute a charter of rights has led to what
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is now described as mega constitutional politicshould perform the role and hold the same powers as
raising questions of succession, distinct cultural rightje current Governor-General, but we believe that
sovereignty to indigenous people and a whole lot dfiese powers should be partially codified. While the
other issues which have been advanced in a climaeesident’s role should be largely ceremonial, he or
of general flux and change. she should also serve as a constitutional umpire.
But | am for change. | would like to see Australial N€S€ powers should be at least in part spelled out in
deal with the issue of a republic—not because of whaf @mended constitution in an Australian republic.
others think of us but because of what we think of It is true that our political system is based on
ourselves. Those who are advocating radical constittemplex legal provisions, unwritten legal conventions
tional change are, in my assessment, advocatingd a smattering of political improvisation as the
certain section 128 defeat. The history of previousrcumstances require. Some of the legal conventions
section 128 referenda should give us a realistic focua.the exercise of the Governor-General’'s powers are
The public is very reluctant to change the Constitirague and uncertain. Translating these conventions
tion, and its reluctance grows as the extent of thato the written word in our Constitution would be
change grows(Extension of time granted) legally undesirable as well as politically difficult. It

because the symbols which underlie them are runni§foreseen future contingencies.

out of believability—and this will gnaw at legitimacy. For example, do you really think that our founding

I am not for change at any price but | do believe thdathers would have been able to foresee the constitu-

in changing we could secure and safeguard whattisnal crisis of 1975 and the dismissal of a democrati-

best, that by directing it we would get a bettecally elected government? It would be practically

outcome than allowing pressure to build up andnachievable by virtue of the simple and intransigent

explode, and that history and convention makes sufdct that the community is divided on how the head

a change a feasible and workable constitutionaf state should react in the event of a Senate denial

improvement. of supply. | strongly believe that the community
CHAIRMAN —I call on Ms Anne Witheford—Mr Would be reluctant to consider diminishing the powers

Eric Bullmore’s name is listed: | do not know whethePf our head of state. The head of state plays an
he is about but, if he is not here fairly shortly, he wilfmportant, even if last resort, role as a constitutional
not be able to speak—followed by Jim Ramsay, SteWnpire.

Vizard and Greg Craven. At the same time, the fundamental non-contentious

Ms WITHEFORD —It has been said by many thatPrinciples agreed by all should be spelt out and
nations are built not by constitutions but by peoplé'mmy expressed in our Constitution. These conven-

Cliche? Yes. Rhetoric? Of course. True? Absolutel)?.on_S are conspicuously and wrongfully absent, despite
heir status as fundamental principles of our democra-

hegr(]:leo?u?;“eonh%f \I'éhﬁ;v%o‘i"’e;z togr:enﬁwwﬁi%ﬂrﬁqlge . We have the responsibility to make our Constitu-
state snhou S hot "Hn more meaningful. Spelling these principles out
young Australians have traditionally been very, ;4 ensyre that the document that guides our
méﬁtriiztlev(\j/é ﬁ:ll'goclggr;lés tc?fmli?]%lagrjarlg%?gr 2ggfu\g%rt;ﬁ§‘§/stem of government reflects the real operation of
P Sur political system. This will only strengthen our

g'ngsggmfgg Iyg#ggsé?gtgagz?(somﬁg "Eglsicqtuoedsetlo emocracy. After all, part of the transition to an
P ; P P yd stralian republic is about making sure the system

argue that it does not have to be this way and that governing ourselves more accurately reflects

must not be this way. political reality. We now have a great opportunity to
For the health of our present democracy, for theorrect the quirks and ambiguities of the status quo.

guidance of our office holders and for the benefit ahdeed, we have the responsibility to seize the day.

future generations we must better spell out the One of the most critical issues in this entire debate

fundamental and common principles of Australiaf 5 \ve make the Constitution and the republic
government. It is, after all, our Constitution—the, e friendly. By this | mean that the constitution,
Constitution of the people of Australia. It must be g nere nossible, should be written in language which
%O(i;;meelirtltte arye?u;deczﬂh;egl f‘)?slifol'@?ﬁ_ggg{ftowﬁan be understood by all Australians, regardless of
9 : 9 legal background, education, gender or age. Similarly,

Constitution is conspicuously absent in this nationjo e e that, where possible, the Constitution should
Few would be aware of what the Constitution says o, arly define our system of government and make
perhaps more accurately, what it does not say abq}ﬁderstanding it possible

the powers of the Governor-General. In fact, a large e ' ) o

ma,-grity of Australians do not even know that Wg The criticism that the task of doing this is too hard,

have a constitution. But can you wholly blame themi#at it just cannot be done, is legally ignorant. It is
ossible to strike the appropriate balance of enshrining

SaTh\?\lf?;SIiE[: Fr)rgggfsm r|1$o ﬁhggggrifggzﬂtuﬁggfcﬁﬁa?&e basic principles of responsible government while
Yy ' o . troviding for the flexibility of unforeseen circum-
says. For too many people itis incomprehensible aildh \ o The notion that this task is politically too
inaccessible. It does not accurately reflect the practicgka . it fnerely says that we should work harder at it
workings of our system of government. It is not impossible, but it does require the construc-

Fellow delegates, it is the belief of the Australianive political will of those assembled here. Spelling
Republican Movement that an Australian head of state
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out these powers will make our Constitution more Fellow delegates, this is our chance to seize the day,
meaningful. It will provide the people of this nation—to seize the opportunity to spell out the rules of our
the ultimate beneficiaries of the Constitution and theemocracy for every citizen to see. It is not too hard
ultimate source of its authority—with a sense o& task. It is not undoable nor impossible. But it is a
ownership of the legal document which is the foundashallenge to which we can and must rise. In short, it
tion of our nation. is a necessary task and one to which the future

So what precisely are these core non-controvers@gnerations of this nation wait in earnest.
principles; these fundamental existing practices centralCHAIRMAN —Before | call Mr Ramsay, the
to the functioning of Australian democracy? Th&ueensland Leader of the Opposition, Mr Peter
Australian Republican Movement believes that wBeattie, has requested proxies for Mr Matt Foley and
should enshrine the following principles. In the firstor Mr Glenn Milliner at certain designated times. |
place, it is a fundamental principle of our Westminstewill table that request. Immediately following Mr Jim
system of governance that the head of state sholR&dmsay, Mr Steve Vizard should be ready.
always act on the advice of the Prime Minister, except);r RAMSAY —Mr Chairman, fellow delegates,
where the Constitution provides otherwise. At presenpiow Australians, today’s discussion is of fundamen-
the Constitution is silent on this fundamental fact; g importance in the current debate. The question as
fact that is a practical reality of Australian politicalprinted goes to the heart of our concerns as a nation.

life. Prima facie section 61, which invests executivyhat powers should the head of state hold in Austral-
power concerning the Constitution and the laws of thg and how should they be defined?

Commonwealth, confers near dictatorial powers on the.

Governor-General. However, as we know, this is ngt 1 € républicans, dressing up their argument in the
the case—and nor should it be the case for %oak of only wanting our own head of state, are
asically determined to remove the Queen and the

Australian president. L .
i ) Crown from our Constitution and to substitute an
The Australian Republican Movement proposes thgjternative head of state with powers yet to be
the existing practice that non-reserve powers shoulthyified. The debate this morning has demonstrated
only be exercised in accordance within thene wide range of options, the differences, the fears,

government's advice should be clearly stated in thfe uncertainties and the confusion that exists amongst
Constitution. Secondly, our Constitution should stai@e republican proponents.

that the head of state shall appoint as Prime Minister . .
the person whom he or she believes can form aMy hope is that the debate will encourage us all to

government with the confidence of the House dfave @ second look at the merits of our present
system. The way the Australian Constitution has

Representatives. As an example, in the unlikely eve ;
of :Ehung parliament, the heag of state should}ée al%olved throughout the 20th century and the various
\ Cts of parliament related to its evolution ensure that

to appoint a Prime Minister when parliament itsel e 4
canr?t?t do so by virtue of there beping no workingustralia’s Governor-General will always be an
minent Australian. Furthermore, the Governor-

majquty. - General's authority under the Constitution clearly

Thirdly, our Constitution should clearly spell out gqentifies him as Australia’s head of state. If there is
mechanism by which the head of state can removesay doubt, let it be clarified. That should not be called
Prime Minister in exceptional circumstances. Fafyppish. The Constitution demonstrates the way it
example, if a no confidence motion were passegorks with the ensuing act since 1901 that the

against the Prime Minister, clear steps should R€overnor-General holds all the powers as Australia’s
outlined to allow the president to have a clear path gfad of state.

defined action. Further, the Constitution shoul The historic convention is that the Governor-
provide power for the head of state to dismiss th

Prime Minister when he or she breaks a law or acgenera_d is appointed on the recommendation of the
in contravention of the Constitution ustralian Prime Minister. This ensures that a worthy

appointment will always occur. Woe betide any Prime

The events of November 1975 do not loom large ifjjinister who dared to abuse the responsibility. Such

my mind. | was a one-year-old at the time. They willap action would stand condemned—not by the Crown,
however, be prescient in this debate. Regardless of thgich would always follow advice, but by history,

it is fair to say that the level of resentment, angst argbxt election.

derision this series of events created illustrates that We;Under our present svstem. it is the people who hold
must better spell out and understand the powers of ou P y ' peOp

- ; sovereign power, which is exactly where the republi-
constitutional umpire. ) ‘ ) cans claim they want it to be. It is there already. Our
To quote George Winterton, ‘Australia has hagoyernor-General is entrusted with all the reserve
almost a century and a half of experience in operatinghyers of a constitutional monarch. The link with the
a Westminster system and adapting it to changiirown in no way threatens or compromises our

needs.’ | believe that partial codification of thenational independence, but it does give our Governor-
powers of an Australian president represents mergieneral a unique position above politics.

a further adaptation of this system. Neither an Austral-

ian president nor codification represent the introdu _AIthougIh bourr:d bé’ Uad't}()?]’ culstom dand practice
tion of an alien political culture. Rather, they argo act only on the advice of the elected government,

examples of the refinement of that currently in placd’€ Governor-General is able, if that government acts
Without proper authority, to require it to go to the
people by way of a general election before it proceeds
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any further. This unigue mechanism—inherited alonigwondered how he was going to deal with this
with the Westminster system from Britain but nownatter. He put in a section 60A, and | may be
Australia’s very own—is an invaluable check on th@araphrasing it slightly, but this was the gist of it:
abuse of power by any government in Australia, stat€he powers of the president will be those of the
or federal. Governor-General until the parliament otherwise

Five years ago this was acknowledged by the théfovides.” Those were the words. In one fell swoop
Governor-General, Bill Hayden, who | am glad is her@Pility to amend the Constitution as far as these
as a delegate at this Convention. | told him that | wadauses were concerned was taken from the people
going to quote him today, and he tells me he stifind given to the parliament—the protections specifi-

The present system works well. It allows us to have stab?eectlon 128 all those years ago.

government in this country. The head of state— So | turn to a third republican argument that came
meaning the Governor-General— ;r_ode_ohn_ Hurst ondthis issue. \;]ohn gas beergj ahgood
is aware of the restraints under which he must function. "'en@ N Victoria an a person l ave dIScusse t Ings
L ) with on many occasions. He missed out on getting
He perhaps should have said ‘under which he or Sigcted to the ARM ticket for this particular Conven-
should function’ to meet some of the concerns of th§,, pecause he generously put himself far enough
delegates expressed yesterday, but the meaningyityn to enable others to come. He described himself
clear. He further said: ~as a generous minimalist. He suggests we give the
They are acknowledged all round and have worked singgesident absolute power to dismiss a Prime Minister
Federation quite effectively. If we move away from that angnd dissolve the House of Representatives at his own

there is no restraint, then my apprehension would be that e
could go through extensive periods of quite unstab‘igT;AS(:r(atlon if the government of the Commonwealth

government. IS breaching the Constitution or persisting in unlawful

Some republicans respond by claiming they woul?‘eiga\gsvuerr' Sﬁ;ﬁor:gingetgxg%mg&sg ﬂ:;] e)échr'tse of
wish an Australian president to have the powers only P , . y . .y )

of a constitutional monarch. If so, why have they not That sounds as though it has simplified the whole
produced such a concept? A number of suggestiopblem. But just a moment; are we really prepared
have flowed from their pens and we have heard mol@ give this enormous power to a president without

suggestions—a wide range of them—as late as tifignstraint? At least, as Bill Hayden said, our
morning. None of them work. Governor-General is aware of the restraints under

Let me give you just three quick examples. Firstly\éVh'Ch he must function. They are the inherited

Malcolm Turnbull in his bookrhe Reluctant Republic rown. | know there are those who think we can
argued that becoming a republic is so straightforwa

. eak that historic link and keep those conventions.
and uncomplicated that we do not really need lawyets, o ooy that it is a myth to bellioeve otherwise. | say,

to understand it. Does his suggested Constitution IM8s not a myth; it is a risk not worth taking
the president this reserve power of a constitutional ' '

monarch? No way. According to Malcolm, if the Hurst's argument is based on the spurious claim,
president thinks the Prime Minister is acting improphich he had in his book, that Australia was born in
erly, he must go and speak to him. If the Primé&hains and is not yet fully free. | have never heard so
Minister continues his alleged impropriety, thénuch nonsense in all my life. No-one knows what
president may then go and ask the High Court f&hanges we may be unleashing in the checks and
relief. Only if relief is granted may the president g(palances of our present Constitution if we attempt to
back to the Prime Minister and give him a seconfl0 down that path of separating the reserve powers of
chance to behave himself. If the Prime Ministef?® Crown, held by our Governor-General, from the
remains recalcitrant, the president may then dismis§own whence they came. Hurst's argument, |
him and require an election. That is a brief summaRglieve, fails at this point. Tampering with the
of Malcolm’s argument, but he did repeat it for thos ustralian Constitution for the sake of the symbols
who were in the chamber this morning. may put at risk those key elements that give great

The reserve power of the Crown has ?ffecu\.’e.h}gians—and | can think of no better place to say that
under the Turnbull model, become a majority decisi an in the Old Parliament House at Canberra
of the High Court after an undefined period o N
consideration and opinion writing. The result: months Very strongly, our argument and our hope is that
of uncertainty, months of instability. Our Constitutiorfnis convention, looking at all these models, looking
may well become a bundle of legal precedents &f all these options, will come to the conclusion that
uncertain durability, subject to the whims and view80t one of them is an improvement on our present
of members of the High Court from time to time. [tSystém. Let us not fiddle with this move to change to
sounds to me like a lawyer’s delight. But how mang@ republic. Those issues that the real republican

Australians will relish that as a change for the bette@@ndidates have attempted to bring up at this conven-
| suggest, not many. tion are certainly issues that Australia and Australians

Mv second examole of the republicans flows frong&” and should be discussing. But to be discussing
Prof{zssor George pWinterton plt was his ori ingiwem in this forum where we are debating the continu-
9 ' 9INLtion of the constitutional monarchy in Australia is

republic Constitution that first brought my attentior}1 t appropriate. We need to keep to the subject. |
to this debate as it was looming several years agohgpe delegates, that we will come to the right and
read his proposed republic Constitution with interesf, 0t :

onstraints evolving from our historic link with the

ost constructive and positive conclusion for
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Australia’s future—which is to maintain our link with the Governor-General alone has for many decades, in
the Crown, whatever other amendments or concepést, exercised those powers on a daily basis without
we may be looking to introduce into our Constitutioninterference from, or indeed reference to, the Queen.

CHAIRMAN —Thank you, Mr Ramsay. We now hat is a fact. There are no practical checks and
have two more speakers, Mr Steve Vizard followeBalances. There is no daily overviewing by the Queen
by Professor Greg Craven, whom we might be ablerself. There is no circumscription, direction or
to accommodate by perhaps running a little over tindvice. To the contrary; we have relied on the good

before moving into the next phase. Mr Steve Vizargense and good judgement and proper exercise of
welcome to this other television studio. those powers by the Governor-General as an Austral-

ian alone. In fact, if not in law, an Australian alone

mg/lnr ;’Aﬁﬁéa ;{Zgagt ygubgec?’ lecglé el\t/lrr tcr:mgagté as properly exercised all those powers for many
1 gates, let u Ye . Wears. To remove the reference to the Queen in this
position of the Australian Republican Movement i

that in a republic the new head of state should enj atter, as opposed to symbolic matters, is to remove
PUbIIC Jé% actual safeguards, to remove nothing.

exactly and precisely the same powers conferred today _ . . .

on Australia’s Governor-General—not one scintilla >€condly, if further evidence of this is required on

more, not one scintilla less. The Australian Republfhe few occasions where the active intervention of the

can Movement's clear position is that whatevefrown has been sought, the Queen has been swift and

powers the Governor-General enjoys today so shol@equivocal in her response that the governance of
be the powers of the new head of state—exactifpustralia’s affairs and the exercise of these powers in

consequently because no powers change, becai§d only does the Queen not participate in the
nothing is diminished, nothing is added, the balan&X€rcise of these powers, she does not want to
of power that exists between the Prime Minister argrticipate.

the new head of state should be as identical as thafhirdly, and more critically, it is demeaning to
balance which exists today between the Primmuggest that an Australian head of state will only
Minister and the Governor-General—business asspect his or her democracy, will only exercise the
usual; the same. executive powers as they ought to be exercised, if

Yet, despite this proposal for no change, today wgere is the s,pectre of the Crown breathing over the
have heard the opponents to a republic mount thrBgad of state’s shoulglers like a schoolyard bully; that
principal objections: first, that in a republic we wouldt 1S only the Queen's Chopper Read-like presence
not know what powers the head of state migﬁh_at keeps Bill Deane from doing a runner to Majorca
enjoy—unknown, uncontained, unfettered; and thatith our gold reserves. The ultimate safeguard of the
as a result of this uncertainty, the delicate balance tHafercise of these powers is not the perpetual daily
resides between the government and the Governggrutiny of Her Majesty and never has been, but rather
General, the checks and balances, would somehothE _character and mtegrlty'qf the eminent Australians
destroyed—pandemonium would ensue. privileged to hold that position.

If indeed it was our intention to support a mode| Does anyone seriously suggest that but for the fact
that dramatically tampered with the Governorthatthe Queen had appointed him Bill Hayden would
General’s powers, this might be a valid concern. Bufave taken it upon himself to declare war on Pakistan,
again, to knock this point on the head unequivocallp! that the only thing stopping Ninian Stephen
we do not support any such material change. To tiéssolving both houses of parliament on a weekly
contrary; we propose that as a matter of principle ai®Sis or appointing Rod Laver to the High Court was
as a matter of fact whatever the Governor-Generdjat the Queen had once signed a piece of paper
does today he should do tomorrow acting in his owfecting his appointment, or that it was only the
right as head of state. Indeed, for all intents arfdueen’s regular visits to this country that stood
purposes in matters of executive powers, the Goveietween Zelman Cowen and him commandeering a
nor-General is simply the new head of state. The or;BPmeSh'p and engaging in dragnetting for dolphins?
difference—and it is a critical symbolic difference—ig?0€s anyone seriously think it was because of the
that he or she exercises those same powers in hisQ#een’s connection to the office of Governor-General
her own right, and not as the representative of t§gat Sir John Kerr dismissed Prime Minister
Crown. Whitlam—an act that not only changed the face of

Australian politics but was a trigger for a generation

This brings us to the second objection we hav : : : :
heard today: even admitting that the powers are t%rﬁg&ﬂggly bad impersonations of former prime

same, identical, the new head of state will somehow i i i

be minded to exercise these powers in a different waylt was and will remain the character and judgment
because he is no longer acting as a representativef’)éfhese men alone that saw them execute their office
the Crown. The concern is that it is only the symboli@sS they did. It was the character and judgment of John
connection with the Crown that keeps him in checierr alone that saw him discharge his duties as he
that enables him to properly and justly exercise h@d- For those opposed to a republic to condemn the

powers. Remove the symbol of the Crown, and tHdentical powers of the head of state as we propose is
head of state might go berserk. for them to condemn the powers of the current

In our view, this is flawed. First, the Queen her e%overnor-GeneraI. If they belittle a proposal of
u , IS IS - FIrst, u Seifentical powers, they belittle the very democracy that
plays no active role in the government of Austrahaw

Even on the admission of those opposed to a republlc(,e currently have and that they so fully embrace.
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The third principal objection we have heard todagodified but be incorporated by a reference—whole,
is that, even admitting that the powers can be thetact and untainted. Logically, too, this is the position
same, it would somehow be impossible to affect sughost acceptable to the constitutional monarchists, and
a transferral, that constitutionally we cannot give thehis is the position of the Australian Republican
head of state the same powers as the Governdfovement.

way to achieve an exact transferral of powers withoyast one key non-contentious Constitutional Conven-
in any way tampering with them is by incorporatingjon observed by the Governor-General be spelt out
these powers by reference. in fact—specifically, that we make law the existing
Particularly, we think the sentiment and the preciggractice that non-reserve powers only be exercised in
words set out in the Republican Advisoryaccordance with ministerial advice. This is the
Committee’s partial codification model, and agposition of the Australian Republican Movement. It
recommended by Working Group 4, represents thie remarkable the unanimity that has been achieved
specific means of achieving this. That model sets oaven in this short time as we work towards shaping
that the heads of state should observe the princigaltcomes for the futurgExtension of time granted)

constitutional convention currently acted upon by the pir RUXTON —Your daddy would be ashamed of
Governor-General—namely, that the head of state Wil

only act in accordance with the advice tendered to
: : e o : Mr VIZARD —Thanks, Bruce. | have a story about
Elmdlby éhe Prime Minister or mlnlsters.hTh|s canﬁp Australian who goes to a pub in Ireland. )I/-le sees
p?arctiyce' ﬁ rgg?éigﬂ?sutsheI}a(r:tespresents the curreRwhole lot of Irishmen standing around in the corner
' ' . laughing as numbers are rattled off. He says to one of
The draft also sets out the current conventionge |rishmen, ‘What are you doing?’ The Irishman
appointment of the Prime Minister. It seeks to embody|jing the jokes anymore, we just say the numbers.

non-contentious conventions. But to the extent that thesaves a lot of time. Why don’t you have a go?’ The
conventions are contentious we would not seek i ,stralian says, ‘No, | couldn’t, 'm not a joke teller.’

embody them in the codified form. The conventiongnhe |rishman says, ‘No, have a go, have a crack at it

should be beyond dispute. So the Australian says, ‘All right, 17." All of the
To amplify in the draft submitted, clause 2 relatekishmen burst into hysterical laughter. He thinks,
to the appointment of the Prime Minister. Subclaus&his isn’'t too bad.” The Irishman says, ‘You're a
1 establishes the office of the Prime Minister. Subsery good joke teller. Try another one.” So the
clause 2 sets out the existing convention. The othAustralian says, ‘28.” They all burst into laughter. The
circumstances in which a Prime Minister may have tisishman says, ‘Tell one more. You're on a roll here.
be appointed are not dealt with specifically, leavinyou're a very good joke teller.” He says all right,
the general ministerial appointment power, currentl$7.” There is stony silence. Then one by one they all
section 64, to operate. start to burst into laughter until they are on the floor.

Clause 4 of that draft relates to the dismissal of thfter five minutes of uproarious laughter the Austral-
Prime Minister. This clause does go further tha[®n Says, ‘What's with 677’ The Irishman says, ‘They
restating the existing convention. It allows the heagdgdn't heard that one before.
of state to obtain a High Court ruling on government | am going to round it off now. My dad would have
conduct so that if he or she were to dismiss thenjoyed that though, Bruce. The ARM does not want
government there could be no question of the head tof disrupt the numbering system; we do not want to
state forming his or her own private views on whatinker with the numbers. The powers that are well
was or was not lawful. It allows the head of state tenjoyed and well understood should remain the same.
send the government to an election without dismissiridhope that those who are particularly opposed to a
it. republic but who have agreed to work, and indeed

As to the balance of the other powers, or the on&¥10 are working, constructively to develop a model
not expressly spelt out, we say they should best compare with the current Constitution embrace
incorporated by reference. Whatever they are, hoie model which we are developing and advocating
ever clear or unclear, they are assumed and granf€f What it is—a genuine endeavour to preserve the
to the head of state—to some small extent a luck@herent strengths, the powers of the Governor-
dip, but the same lucky dip we have lived with for thé&>eneral, complete and intact, of our democracy as we
past 90 years and that we live with today; no mor&onsider and assess the symbolic benefits of moving
no less. toward a republic.

How does this proposal sit with what the working. CHAIRMAN —While Professor Greg Craven was
position of the convention? Four of the working© do is to call Professor Craven, together with several
groups concurred in their view that the head of stafher people who have given me an indication that
should enjoy the same powers as currently enjoyed Bjgy want to speak on the powers, during this next
the Governor-General. Logically, this is also th&€ssion.
position most acceptable to the constitutional monar-You will recall that in our program this was listed
chists, and it is the position of the Australian Republias speakers selected from the floor. What we intend
can Movement. Three of the working groups resolvei do now is to call on successively from each of the
that the reserve powers of the head of state not brking groups somebody to formally move and
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second each successive resolution. As we go through if elected by popular or direct election that the powers
them we are going to move a bit outside the ordinary be limited and specified.
rules of procedure and have a succession of resoluMoved by Ms Bishop; seconded by Ms Rodgers.

tions before us at the one time. But they will be put
on the two screens. WORKING GROUP 3

From there, in the course of your general contripu®@me powers with a written statement of the
tions, if you wish to move amendments or speak ePnventions governing the use of the reserve
any resolution that particular resolution can be put g#PWers as a non-binding guide
the screen. If you wish to move amendments ' QESOLUTIONS

rESOIUtlonS'.WOUId you P'ea5¢ put them in writing and That the Convention resolve that if there is agreement on
hand them in to the secretariat so we are able t0 haygjiten statement of the conventions governing use of the
them put on the screen so everybody can obsemnderve powers, that it be in the form of binding rules, rather
them. than non-binding guide.

What | will do now is run through each of the Moved by Ms Delahunty; seconded by Ms Bell.
working groups, as we did at the beginning, and | will
have the resolutions formally moved and second®ORKING GROUP 4
and then flashed on the screen. | will begin witlbame powers with codification of the conventions
Working Group 1 and have a mover and a secondgoverning the use of the reserve powers as binding
for Working Group 1’s resolutions. rules

WORKING GROUP 1 RESOLUTIONS

Same range of powers with the existing constraints 1. The existing practice that non reserve powers should
on their use; no express provision to be made only be exercised in accordance with the government’s
about the conventions that guide the use of the advice should be stated in the Constitution.

reserve powers. 2. The head of State should have reserve powers, ie.
RESOLUTIONS powers

The conventions associated with the Australian Constitution3- The reserve powers are (1) to appoint the minister,
not be codified, with the exception that the Constitution be2) remove the Prime Minister and (3) refuse to dissolve
amended to reflect the fact that the Head of State acts wit@rliament.

the advice of the Federal Executive Council or a Minister 4, The current balance of power between the Prime
in the exercise of all but his or her reserve powers. Minister and the head of State should be retained and
However, in the event that the Head of State were populagcordingly the Constitution should expressly provide for the
elected, full codification, including codification of the continuation of the existing conventions in a Republic.

reserve powers, would be necessary. 5. After much consideration the full codification of the
Further, in the event that the Head of State were elected serve powers was neither desirable nor achievable (not
a two-thirds majority of a joint sitting of Federal Parliamentgesirable because it was necessary for the head of State to
and was dismissible by a similar process, full codificatiobe able to deal with unforeseen contingencies and the
would be required. impossibility of anticipating future contingencies. It was

In the event that the Head of State were dismissible by tigachievable because the community is divided on how the

Prime Minister or a body acting on the advice of the Primg€ad of State should react to the Senate denial of supply and
Minister, codification would not be necessary. we believe the community would not wish to diminish the

) owers of the head of State).
Moved by Professor Craven; seconded by Nﬁ 6. However, we believe a partial codification of the

McGarvie. reserve power conventions would be desirable essentially for
CHAIRMAN —What | am doing is getting them two reasons: (1) to enable the Constitution to provide a
formally flashed up. Then you can speak across tlstatement of powers which more accurately reflects actual
floor, so we can get more speakers. There is f$actice and (2) to constrain both the Prime Minister and the
i ; ad of State to ensure that they comply wi e governing
restriction on the number of times people can spe nventions. Partial codification was favoured rather than
I have noticed that three or four people have wantg

¢ K bef d | will give th iorit | codification for the reason given in (5).
0 speak before, and [ will give them priority. 7. We accepted the Republic Advisory Committee’s

WORKING GROUP 2 partial codification model in principle and, with one

Same range of powers with an express provision to dissentient, recommended to the Convention the specific
incorporate by reference the conventions governing draft principles enunciated by the Committee (attached

hereto).
the use of the reserve powers. 8 C fiall did ot der th .
. onsequentially, we did not consider the power to
RESOLUTIONS assent legislation a reserve power; the head of State’s

In order to ensure that the existing conventions continue éxercise of the power to assent or refuse to assent should be
apply to the exercise of the reserve powers by the new Heexiercised only in accordance with ministerial advice. We

of State favoured abolishing obsolete Constitutional provisions such
a) if elected by a 2/3 majority of a joint sitting of the@S the Queen’s power to disallow legislation and archaic
Federal Parliament or by the McGarvie model: provisions such as the executive power to prorogue Parlia-

me

(i) that an express provision be inserted in the Constitu- )
tion to incorporate by reference the existing conven- Moved by Mr Turnbull; seconded by Mr Wran.
tions governing the use of the reserve powers; an

(ii) that a provision be inserted for the prompt dismissal ORKING GROUP 5
of a Head of State who departs from the existing he present powers of the head of state and the
conventions; and defects of the known republican alternatives
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RESOLUTIONS (h) appoints justices of the High Court and other courts
; P ted by Parliament on the advice of the Executive
1. That the Convention notes that the existing powers createc ) L . ’
of the monarch of Australia following passage of the State C°Uncil and subject to ratification by Parliament;
of Westminster and the Australia Act are: (i) The Head of State can refer Bills, except those Bills
a) the appointment and dismissal of the Governor- for the ordinary annual services of the Government, his

; ; ; .= .~. Or her own proposed constitutional amendments and other
Sﬁé‘eral on the advice of the Australian Prime Minister; matters of national interest to the people through referen-

dum;
b) the disallowance of Acts of the Australian Parliament . . . L
02] the advice of the Australian Prime Minister. ()) can refer any Bill to the High Court to determine its

2. That the C ti tes that th f th constitutionality;
. at the Convention notes that the powers of the :
Governor-General consist of powers explicitly conferred by (k) the Head of State:

the Constitution which are now exercised by the Governor- (i) shall, on the advice of the Prime Minister, by
General on the advice of the relevant Australian Ministers, Proclamation or otherwise summons and pro-
powers exercised under statute, and reserve powers. The rogue the Parliament and in like manner dissolve
working group refers the Convention to the discussion of the House of Representatives;
these powers in the paper by Sir David Smithe Role of (i) may, in his/her absolute discretion, refuse to
the Governor-General: our Australian Head of State dissolve Parliament on the advice of a Prime
(tabled). Minister who has ceased to retain the support of
3. That the Convention note that any conferral of tenure a majority of the House of Representatives;
on the Head of State, as is conferred in all republican  (jii) may, in his/her absolute discretion, dissolve
models, will lead to an imbalance between the powers of the Parliament when the Parliament has refused to
Prime Minister and the powers of the Head of State, because provide revenue or moneys for the ordinary
the Prime Minister is without tenure. The Convention further annual services of the Government;

notes the importance of maintaining the dominance of the (iv)

elected Parliament in the Australian system of government. when a proposed law is passed by both Houses

of Parliament and presented to the Head of State

4. That the Convention notes that codification of powers for his/her assent, s/he shall declare, according
will give rise to litigation which could lead to results to the Constitution, that s/he assents, or that s/he
unforeseen by those responsible for the codification. The withholds his/her assent. The Head of State may
working group noted the opinion of The Rt. Hon Sir Harry within three months return to the House in
Gibbs on this matter (tabled). The working group particular- which it originated any proposed law so repre-
ly draws the attention of the Convention to differences sented to him/her, and may transmit therewith
between republican models in codifying the relationship of any amendments, which s/he may recommend,
a president to the armed forces. and the House may deal with the recommenda-

Moved by Mr Hepworth; seconded by Father tions;

Fleming. (v) where the Head of State withholds his/her assent
to a proposed law passed by the Houses of
WORKING GROUP 6 Parliament and continues to do so, the Prime
Broader powers for a new head of state Minister may, after a period of three months,
advise the Head of State to convene a joint
RESOLQTIONS . sitting of the Members of the Senate and of the

A. This Convention resolves that: House of Representatives;

1. In the event that the Convention supports a direct  (vi) the members present at the joint sitting may
popular election of the Head of State within a republic, the deliberate and shall vote together upon the pro-
model containing the following expanded powers of the posed law as last proposed by the Senate and
Head of State to be put to referendum: the House of Representatives, and if the pro-

(a) appointment of a Prime Minister consistent with posed law is affirmed by a majority of sixty
majority of parliamentary support; percent of the total number of members of the

Senate and House of Representatives, it shall be
taken to be duly passed by both Houses of the
Parliament, and on presentation to the Head of

(b) dismissal of a Prime Minister who loses majority
parliamentary support or who acts illegally or unconstitution-

ally; . . . State, s/he shall give it his/her assent;
Wég)re_the power to dissolve Parliament and call elections (vi) appoints public servants and military personnel;

and

can take emergency measures to protect national
security and integrity, subject to the right of

(i) no Member of Parliament has majority support to (viii)
commissioned Prime Minister; or

(i) the Member of Parliament or Members of Parlia- Parliament to review, confirm, amend, or revoke
ment who do have majority support have acted illegally those measures.
or unconstitutionally; 2. That the Westminster conventions as modified

(d) acts as President of the Executive Council; currently in operation that are inconsistent with the above
(e) gives consent to legislation and executive actions, éhanges, be expressly repealed.
the advice of the Executive Council except wher@, This Convention resolves that;

otherwise provided in the Constitution. ~ 1. In the event that the Convention supports a direct
() is Commander-in-Chief of the armed forces, actingopular election of the Head of State within a republic, the
on the advice of the Executive Council and with prioiodel containing the following expanded powers of the
parliamentary approval, however in cases of urgengead of State be put to referendum:

subsequent parliamentary approval is to be sought as soor(la) The Head of State appoints Ministers of Sate, who

as posyblg. . . ) _are not Members of Parliament but whose appointment is
(9) negotiates and enters into treaties subject to ratificgubject to ratification by Parliament;

tion by Parliament; (b) acts as President of the Executive Council;

(c) gives consent to legislation and executive actions,
except where otherwise provided in the Constitution;
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(d) is Commander-in-Chief of the armed forces acting (4) in the case of the Senate’s power to block supply, not
with prior parliamentary approval, however in cases axpressly limited by the present Constitution

urgency subsequent parliamentary approval is to be sought gmend the Constitution by a provision removing the

as soon as possible; Senate’s right to reject or significantly delay bills appropriat-
(e) negotiates and enters into treaties subject to ratificeeg moneys for the ordinary annual services of the govern-
tion by Parliament; ment.

(f) appoints justices of the High Court and other courtATTACHMENT TO WORKING GROUP 7
created by Parliament subject to ratification by Par”amenﬁESOLUTION A

(g) The Head of State can refer Bills, except those Bill ]
for the ordinary annual services of the Government, his (%EPUBUC ADVISORY COMMITTEE 1993:

her own proposed constitutional amendments and otHeOMPLETE CODIFICATION MODEL
matters of national interest to the people through referena Executive Power of the Commonwealth

dum; . .

, . ... 1) The executive power of the Commonwealth is vested
(h) can refer any Bill to the High Court to determine it§p, the Head of State and is exercisable either directly or
constitutionality; through Ministers of State (including the Prime Minister) or

(i) appoints public servants and military personnel; persons acting with their authority.

() can take emergency measures to protect national2) The executive power of the Commonwealth extends
security and integrity, subject to the right of Parliament tto the execution and maintenance of the Constitution, and
review, confirm, amend, or revoke those measures. the laws of the Commonwealth.

2. The Head of State is not subject to Westminster 3) The Head of State shall exercise his or her powers
conventions, as modified, currently applicable, which arend functions in accordance with the advice tendered to him
expressly repealed in their entirety. or her by the Federal Executive Council, the Prime Minister

. B or other such Ministers of State as are authorised to do so
Moved by Mr Gunter; seconded by Mr O’Brien. by the Prime Minister.

WORKING GROUP 7 4) Subsection (3) does not apply in relation to the

Lesser powers of the head of state with codification exercise of the powers or functions of the Head of State
under sections 2A, 3A(4), 5A and 6A.

RESOLUTIONS i ) .
R lution A 2A. Appointment of the Prime Minister

esofution 1) The Head of State shall appoint a person, to be
RESOLUTION ON CODIFICATION AND LIMI- known as the Prime Minister, to be the Head of the
TATION OF HEAD OF STATE POWERS Government of the Commonwealth.

This Convention supports: 2) Subject to subsection 3A(4), whenever it is necessary

- full codification of the powers of the Head of State infor the Head of State to appoint a Prime Minister, the Head

order to eliminate, to the maximum practicable exteng‘; Sttﬁate ahall app?inlt:zthat persto?_who command;; tthhe supr;])ort
uncertainty and ambiguity about their meaning; e House or kepresentatives expressed inrough a
Lo resolution of the House, and in the absence of such a
- limitation, in that context, of the powers of the Head ofesolution, the person who, in his or her judgment, is the
State in order to eliminate, to the maximum practicablgost likely to command the support of that House.
extent, the possibility of any conflict with the principles of 3) The Prime Minister shall not hold office for a longer

respc_)nglblg government; and period than 90 days unless he or she is or becomes a
- limitation of the powers of the Senate to the extem?ember of the House of Representatives.
0

necessary to eliminate the possibility arising of the Head E 4) The Prime Minister shall be a member of the Federal

r . n . . 1 k . . .
Eé?&\?egr):ethcelstlw% (Iz_l;(s)ﬁrseetlsonary power to resolve a confli xecutive Council and shall be one of the Ministers of State
) for the Commonwealth.

This would mean: 5) The Prime Minister shall hold office, subject to this

(1) in the case of the powers expressly given to theonstitution, until he or she dies ore resigns, or the Head of
Governor-General by the present Constitution and stateddgate terminates his or her appointment.

be exercisable on the advice of the Federal ExecutlveG) The exercise of power of the Head of State under

Council ; . ]
. . - . . subsection (2) shall not be examined in any court.
- retain, with provisions to clarify the position of the

Federal Executive Council as representing the Governmetit: Other Ministers _
of the day; 1) Ministers of State shall be appointed by the Head of
(2) in the case of the powers expressly given to t tate acting in accordance with the advice of the Prime

Governor-General by the present Constitution, but with inister o _
indication as to how they are to be exercised 2) One of the Ministers of State may be denominated

- spell out in detail the applicable rules, taking intd?€PUty Prime Minister.
account the Resolutions adopted by the Australian Constitu-3)  Subject to this section, the Head of State shall only
tional Convention in 1983 and 1985, and the Recommend@move a Minister from office in accordance with the advice
tions of the 1993 Republic Advisory Committee; of the Prime Minister.

(3) in the case of the reserve powers of the Governor-4) Upon the death of the Prime Minister, the Head of
General (not expressly stated in the present Constitution)$tate shall appoint the Deputy Prime Minister or, if there is
relation to the appointment and dismissal of Prime Minister® Deputy Prime Minister, the minister most senior in rank,
and the dissolution of P to be the Prime Minister.

- spell out in detail appropriate rules to cover each 5) In this section, "Minister” does not include the Prime
situation, making it clear that the Head of State retains ridinister.

independent personal discretion, taking into account tg Dismissal of the Prime Minister—no confidence
Recommendations of the 1993 Republic Advisory Commitesolutions

tee and provisions of other Constitutions where these rulesl) If the House of Representatives, by an absolute

are fully codified; majority of its members, passes a resolution of confidence
in a named person as Prime Minister (other than the person
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already holding office as Prime Minister), and the Prime b) on the advice of a Prime Minister in whom, or in
Minister does not forthwith resign from office, the Head ofvhose Government, the House of Representatives has passed
State shall remove him or her from office. a resolution of no-confidence, if the House has, other than
2) If the House of Representatives passes, other than!py an absolute majority of its members, also expressed
an absolute majority of its members, a resolution dfonfidence in another named person as Prime Minister,
confidence in a named person as Prime Minister (other th#AI€ss the House has reversed the resolution;
the person already holing office as Prime Minister), and thec) while a motion of no confidence in the Prime
Prime Minister does not within three days resign from officdinister or the Government is pending; or
or secure a reversal of that resolution, the Head of Statey) pefore the House of Representatives has met after a
shall remove him or her from office. general election and considered wither it has confidence in
3) If the House of Representatives passes a resolutitire Prime Minister or the Government, unless then House
of no confidence in the Prime Minister or the Governmerdf Representatives has met and is unable to elect a Speaker.
by an absolute majority of its members and does not namerq; the purpose of paragraph (c), a "motion of no-
another person in whom it does have confidence, and tE@nfidence" is one which expresses confidence in another

Prime Minister does not, within three days of the passing @lamed person as Prime Minister and is to come before the
that resolution, either resign from office, secure a reversg%uSe of Representatives within eight days.

of that resolution or advise the Head of State to dissolve the )
Parliament, the Head of State shall remove him or her from Moved by Mr Evans; seconded by Ms elly.
the office of Prime Minister. RESOLUTION B

4) If the House of Representatives passes a resolutionany codification of powers should include a provision

of no-confidence in the Prime Minister or the Governmendnapling the Head of Stat to refer any Bill to the High Court
other than by an absolute majority of its members and dogsy a decision as to its constitutionality.

not name another person in whom it does have confidence .

and the Prime Minister does not, within seven days of the Moved by Mr Jones; seconded by Ms Bunnell.

passing of that resolution, either resign from office, secure CHAIRMAN —We will now take speakers from the

a reversal of that resolution or advice the Head of State {g,or for five-minute intervals They may give notice

dissolve the Parliament, the Head of State shall remove h -

or her from the office of Prime Minister. % amendments that they intend to move and move
o ) . L amendments that they wish to move. The three

5A. Dismissal of the Prime M|n|ster—constltutlonalspeakerS of whom | already have notice are Mr

contravention ; )
1) If the Head of State believes that the Government (IJ\{ICGarVIe' Mr Teague and Mr Michael Hodgman.

the Commonwealth is contravening a fundamental provisionMr MCGARVIE —I would like to speak about

of this Constitution or is not complying with an order of acodification. | am totally opposed to codification. My
court, the Head of State may request the Prime Minister tipposition falls into two categories. | emphasised in
demonstrate that no contravention is occurring or that thﬁy speech yesterday the desirability of resolving this
Government is complying with the order. _ public issue without distracting people from voting
2l g e P it el cpperuty hecauso hey fea or dstst e means beng used
non-compliance is occurring, the Head of State may app é%ts\:/’i(t:r? r:)%rosbﬁfgr?]r_] Ilts| stgaggr?gg(l:; tg)(;] olpstelzrc]jct(())nsllsak

to the High Court for relief. the inh t defects of £th dels that
3) If, on application by the Head of State, the Higrb]ee. n Garen edehc S OF some of the models that are
Court is satisfied that the Government of the Commonweal}f'Ng advanced here.

is contravening a provisions of this Constitution or not There are difficulties in codification. What better
complying with the order of a court, the High Court mayexample could there be than the history of the
grant such relief as it sees fit including a declaration to th oposal for dismissal in the model which has a
effect. The High Court shall not decline to hear Sucg;esident elected by a two-thirds majority of both

application on the ground that it raises non-justiciable issu ouses? Oriqinally. it was recommended that dismissal
4) If on an application by the Head of State, the Hig ’ 9 Y

Court declares that the Government of the Commonweallipr? by a two-thirds majority of both houses. Presum-
is contravening this Constitution or not complying with thePly the authors of that were quite unaware that that
order of a court and the Prime Minister fails to take almeant that the president would be undismissable.
reasonable steps to end the contravention or to ensurg rgised this issue in Australian newspapers on 1
fﬁ?ﬁgﬁggeo‘]ﬁvggEﬂgs%rr?tzii\}gs Head of State may dissoly§,y |t \was not, apparently, appreciated by the
%sqéonsors of those models until exactly nine months

5) If the Head of State dissolves the House of Represept; ; i
tatives under this section, he or she may also terminate er yesterday, when it was changed to dismissal by

Prime Minister's commission and appoint as Prime Ministet majority of the lower House. The other objection
such other person who the Head of State believes will takhich | raised on 1 May has still not been addressed.
all reasonable steps to end the contravention and who wilo-one has yet looked at the fact that the presidential
maintain the administration of the Commonwealth pendingower would include power to adjourn, and power to
the outcome of the general election following the dissolutiogrorogue parliament and stymie dismissal.

referred to in subsection (4) above . . . .

6) The exercise of th(e)powers of the Head of Stat Very_ |'nteI_I|gent people ha_ve enga_ged in this process
under this section shall not be examined by any court. 6f co_dlflcatlon. They are still patching. They are St.'”
6A. Refusal of dissolution seeking to alter. That should be a very good warning

The Head of State shall not dissolve the House tg us all. It will take an enormous amount of time. It
Representatives— % Dr Evatt's idea. He put it forward in his book in

. 1936. Every attempt to reach consensus since has

a) on the advice of a Prime Minister in whom, or ing: i ; :
whose Government, the House of Representatives has par;f %Ig Idd a;?d if th(_a d m‘?(narchlsts .Tler% W?re Cynlcbsl_they
a resolution of no-confidence, if the House has, by affod'd have said, 'yes, we will adopt a republican

absolute majority of its members, also expressed confideriReesident model, but everything must be codified.’
in another named person as Prime Minister;
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That would have adjourned proceedings for anoth#ére then Prime Minister put forward and that the
60 years. They did not. group has argued for today.

There is a balance between head of state and headhe third and final resolution that | believe we can
of government now which allows for flexibility and all seek to support is resolution No. 4, which is for
which allows for future development. Anyone whaartial codification. It has been well argued by
doubts that should read Dr Evatt's book. Dr Evatt wadichael Lavarch, by Malcolm Turnbull, by Anne
a very bright man. The things that he would hav@Vitheford and by Steve Vizard—Steve very effective-
codified, such as having a codified provision ofy summed up the issues just a few minutes ago—that
which law courts would decide whether a governmeiartial codification is realistic, even if a bit ambitious.
had a mandate for a particular bill going througlt is much more ambitious than No. 1 and No. 2. Let
parliament, were obviously sensible and rational thars have No. 1 and No. 2—we can fall back on that—
or else Dr Evatt would not have adopted them. Theyut let us see whether we can get No. 4. If we can get
would be laughed out of court today. That shows howartial codification in the form that was set out by the
important it is that we not stultify ourselves by puttingRepublic Advisory Committee, then with contributions
in codes this great developing constitutional systemade by Professor Winterton, Malcolm Turnbull and
that has given us good democracy. Lois O’Donoghue it is their words we are directly

power. | think everyone would agree with whafhown now.

Malcolm Turnbull said inThe Reluctant Republithat  Let me say very briefly that | believe it does not
the complaint against Sir John Kerr was not dismisgaatter what happens to resolution 3—that overwhelm-
ing Mr Whitlam; it was doing it too soon and withouting one, as Mary Delahunty put it. The substantial
warning. It has been emphasised that while the Senatges that remain are 5, 6, and 7. | am expecting that
has power to reject supply that reserve power neettmse who support the status quo will support No. 5.
to be there. It is actually an exception from th&Ve understand that. It is my urging of all of you who
convention that the Governor-General act on th#o not support the status quo that you vote against
advice of ministers. The sanction against misuse bfo. 5. That is the status quo. My colleague Peter
that power—and | say this as one who has beenCostello just now has gone way ahead of that in
Governor; one thinks about these things—is that at tlsaying that the symbolisms of Australia at the moment
time when one occupied a position like that one is @fre out of date and we need change. We are going to
advanced years and one’s reputation is very, vegp ahead | believe with the words of 1, 2, or 4.
important. Having seen what happened to the repu@ertainly anyone in the chamber who is wanting
tion of Sir John Kerr, there will never be anothechange should not support No. 5.

depart from the ordinary precepts that cover it. hne of them is the consistent ambition of my good
support the motion and | oppose codification root angiend former Senator Gareth Evans. It includes within
branch. it—this is No. 7—a denial, a change, an abolition of

Mr TEAGUE —The same powers, no more and nthe Senate’s power over supply. The small states will
less. There are, | believe, a clear majority of us in thisever agree to it. | do not agree with it. No. 6 is a
chamber who want to see in any new republicarpllage that tries to enlarge the head of state’s power.
constitution a transfer from the powers of thé believe that the majority of us here will not support
Governor-General to the powers of the president tlite

same powers, no more and no less. |, a former Liberal| summary, in all due respect to every delegate
senator for 18 years from South Australia and the N@ere, | urge you to support in today’s voting No. 1,

1 Australian Republican Movement delegate frorg. 2 and No. 4, and to vote against all of the others.

South Australia— _ DEPUTY CHAIRMAN —The next speaker is
Mr RUXTON —Thank goodness for the ‘former’. \jichael Hodgman, followed by Greg Craven, fol-
Mr TEAGUE —from everywhere else but fromlowed by Gareth Evans.

Bruce’s corner, am wanting now to appeal to all those \jyr HODGMAN —Mr Deputy Chairman and fellow
in this chamber who have not yet made up thejystralians, make no mistake about it: this is the
minds on the votes we are to take today. We haygest Constitution in the world—no ifs, no buts. |
seven resolutions before us from the seven workingye it, | will defend it and, if necessary, | would be

groups. | believe that three of these resolutions can BPepared to die for it because the rights and freedoms
supported by this Convention today and for th@nich we enjoy today—

resolutions group to look at the wording of those three : . .
resolutions gandgto bring them back ir?an integrated,Mr CASTLE —The acting Premier of Tasmania.
cohesive form as part of the makings of the model Mr HODGMAN —no, you will be waiting a long
that can then be put on the final day. So pro tem, atigne—are in this Constitution. The Hon. Richard
without great inconsistency, | urge you strongly tdlcGarvie is so right: they are not codified. That is
support resolution No. 1, the one that former Govelhy they are great. The great strength of this Consti-
nor McGarvie has just strongly spoken in favour ofution is that the royal prerogatives, the executive
Resolution No. 2 is essentially the Keatindliscretions, the Governor-General's powers and the
government's model for a republic: codification onlyjundamental rights and freedoms of all of us protected

to the extent of reference as set out in the 1995 mod®l the prerogative writ are not defined. That is
exactly as it is in the unwritten Constitution of the

mother of parliaments.
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Do not think it was a mistake that the foundingyetting four constitutional monarchists. Have a look
fathers determined that we should unite in one federal the situation in South Australia. The leader of her
indissoluble Commonwealth under the Crown. It idlajesty’s loyal opposition in that state, the Hon. Mike
the Crown which is our great protector and our gredVran, | have a healthy regard for. He correctly
strength. The moment you codify it, the moment yopredicted to me at the Adelaide Cup what the result
interfere with it. The moment you tamper with thisvould be in South Australia. Have a look at the
constitutional tapestry, pulling out a thread here argituation in Queensland. Have a look at the situation
a thread there for minimalist satisfaction, you destrap Western Australia.

It. | will conclude. If | were Machiavellian, which | am
Read Professor George Winterton's book and fingbt, | would say to you, ‘Yes, put this resolution
out what happened in Ireland. | am one-eighth Iristhrough; don't let the people vote on it'—that would
and | am Catholic to boot, so | can tell you this oneguarantee the death of the republican campaign—'and,
In 1921 the Irish discovered to their horror that thegecondly, start codifying the prerogatives, the rights,
had abolished all the royal prerogatives. They had rtbe freedoms.’ | tell you what, the people of Australia
Chancellor of the Exchequer. For a time they couldill throw that out neck and crop. The Hon. Richard
not impose or collect taxes. McGarvie was right. | have tried in my own inad-

Look at what you do to the High Court of Australia €duate way to support what you say. So you have got
Have any of you republicans had a look at section 78Y Support 150 per cent. Thank you.
of the Constitution which expressly sets out the DEPUTY CHAIRMAN —Professor Craven, the
original powers of the High Court of Australia? Lookoriginal intention had been that these sparkling five-
at them: ‘In all matters arising under any treaty’'—thaminute contributions would be taken from your own
is part of the royal prerogative. In relation to matterplaces. But we seem to have established a precedent.
‘Affecting consuls or other representatives ofou do not feel strong enough to break it?

countries’, that is part of the royal prerogative. In professor CRAVEN—NO. Mr Chairman, | stand
relation to matters ‘Between States, or betweag sypport the resolutions of the working group on
residents of different States, or between a State aflich | served, Working Group 1, which as every-
a resident of another State’, that is the royal preroggpdy here would be aware represents the most
tive. And last but not least, ‘in which a writ of minimal option before this Convention. Even so, |
Mandamus or prohibition or an injunction is soughfyouid point out that that working group has been
against an officer of the Commonwealth’. The gregfrepared to move towards those who might want
defender of the rights of the citizens, where do yokomething more. There is a minor modification which
get your prerogative writ, you republicans, when yoyyovides the Governor-General will always act on
wipe them all out? advice. Reservation and disallowance will disappear
What happens if you codify them and miss therfrom the Constitution.

out? To codify is to proscribe. To proscribe gives you | ywoyd say for my own part, although | do not
a situation where the rights of Australians are in thg,ow whether | go for all the members of my work-
hands of the very politicians in Canberra, you arrqpg party, that | would be prepared to consider the
gant, elitist republicans, to whom the people Qjestion of incorporation by reference, so long as
Australia have said—73, 74 and 78 per cent of peoplRere was an appropriate clause of non-justiciability
have said this—'If we're going to have a republic, wen there. That is something that one would have to see
want to elect the president.” But Malcolm Turnbullcome back from the resolutions group. What | would
sadly my own Prime Minister and some in the Labokot do, with great respect to my colleague Mr Baden
Party have said, ‘Oh, no; we wouldn't leave S,UCh afleague, is countenance option 4. Option 4 is partial
important decision to the people of Australia. codification, but frankly it is not partial trouble. The

Let me tell you this: | will fight the republic right great advantage of option 1 before this Convention is
down the line, but if it comes to the crunch, don't telsimple: it is winnable at referendum.

me that Australians will not have the right to pick py| codification would involve fighting—and | here
their own president. | am a First Fleeter descendenfygress my remarks particularly to the republican
My relatives fought and died in the Boer War. Privatgelegates—on two fronts. It would be the constitution-
Vincent Hodgman died. Don't tell me Australia wasy| equivalent of theTitanic, and | do not propose to
was not a mature, independent nation with the statuigyrself a guestion: do you want a republic, is that
Of Westminster. Don’t te” me that AUS'[ra|Ia was no our game, or do you want C0d|flcat|on? You are not
Westminster Adoption Act of 1942. And don't tell mey oy do not need codification. As Mr Vizard so ably
that Prime Minister Hawke mucked it up with thepginted out, there does not seem any present danger
Australia Act of 1986. of Sir William Deane running amuck. As | was at

What are you all on about? This is the greategiins to point out, you will not get the transparency
Constitution in the world. And you want to play withyou might hope for from codification. You will not
it, tinker with it, to satisfy a few chardonnay-sippingbe able to codify them effectively and with consensus
socialist republicans in Sydney or wherever. | will teland you will not be able to instil flexibility.

you something for nothing: in Tasmania there were The real question you have to ask is why you would
six positions up—two republicans distinguished afant to try when it presents such a danger to your
that; that is all they got. We were only 300 votes oftgse. May | suggest an answer to that—and, if it
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comes across as an accusation, it is an accusatiofn order to ensure that the existing conventions continue
against me as well. There is in all these exercisésapply to the exercise of the reserve powers by the new

; ; ; ad of state, if elected by a two-thirds majority of a joint
something called founding fathers syndrome, or in thsnting of the federal parliament or by the McGarvie model,

Convention, merC|fuIIy_, founding pa,renf[s syndrome@md dismissal is by the Prime Minister or a simple majority

the enormous temptation to put one’s signature at tgethe House of Representatives, that an express provision
bottom of the Constitution. | do not want my signabe inserted in the Constitution to incorporate by reference
ture at the bottom of the Constitution; | want a goothe existing conventions governing the use of the reserve

Constitution, and that is what we all should want. \WWBOWers.

should forget codification as our tilt—if that is whatSubparagraph 2 is taken out because we suggest it is

it is—at constitutional immortality. more elegantly expressed in the amendment, and
We must have, if there is to be a republicaR@ragraph (b) remains: ‘I elected by popular or direct

proposal, a defensible position; a position defensibfiection that the powers be limited and specified.” |

at referendum. As someone remarked to me at lun&¥® Move.

this referendum will not be conducted exclusively in Ms THOMPSON—I second the motion.

Brunswick Street and in Bondi. It will take place in pr TURNBULL —I foreshadow an amendment to
unfashionable places like Perth and Glen Waverley gsso|ution 1, which was Greg Craven’s resolution, to
well and you will have to convince those electors juglqq at the end of the first paragraph the words ‘which
as firmly as those of the more ‘enlightened’. would be incorporated by reference along the lines of

I think we should be cautious in relation to the Irishhe language at page 94 of the Republic Advisory
model. | have had the virtue of reading the IristlCommittee report’. | do not think Professor Craven
Constitution from beginning to end. | fear that is avill have any trouble with that, but that is just so
virtue that may not be shared by some of its greatesiere is some language which said, apropos the
adherents here today. It is an admirable constitutioreserve powers, they will be governed by the conven-
the Bunreacht Na hEireann, in Ireland. But the thingions that have hitherto applied. | foreshadow an
we must remember about comparative constitutionsasmendment to resolution 2 that paragraph (a)(ii) be
that constitutions are like cane toads: introduced odtleted.

of their element, and their natural predators andpepyTy CHAIRMAN —That has already been
balances may not exist. | would caution for thag,qoed.

reason against the power of referring a bill to the . .
High Court. This is a potent power for a president tg MI TURNBULL —Fine. In that case, | have a third
stigmatise the action of an elected government 4§'endment. | move: .
unconstitutional. It is a power whose consequences!hat resolution 1 and 2 be considered together.
are untried and unpredictable, and | warn you againBhey would now be substantially the same.

it. Professor CRAVEN—I second the motion.

The only exception to codification of course is as pMr GARETH EVANS —Without repeating any of
my working party said. Were we to adopt what he things | said this morning in support of the
regard as the ruinous course of an elected head g&o|ution of Working Group 7, | want to say a couple
state or the marginally less ruinous course of a hegglthings about what is involved in that resolution and
of state dismissible only by a two-thirds majority ofg respond to some of the objections and challenges
parliament, then full codification would be necessaryhat have been made to it. It is, in fact, the boldest of
But | think, as | said this morning, that would simplythe resolutions before the conference both in the
be a case of bowing to the grimmest of grim necegpgree of codification that is contemplated and in the
sities and a necessity that we must hope never arisgggree of limitation of powers of the head of state and
I commend the report and the resolutions of Workinghe Senate as well that is also contemplated by it.

Group 1 to the Convention. | should add in response to what Greg Craven said
DEPUTY CHAIRMAN —There are two people 3 moment ago, though, that it does not by any means
who have indicated that they want to move amengy, || the way down the path of the Irish Constitution,
ments from their working groups. | understand the¥|though in the respects that | have mentioned it has
can do it quickly. We need to get the paperwork dongch ‘in common with the Irish Constitution. In
so that we are in a position to have an UD-tO-dﬁ(lFarticular, resolution A from Working Group 7, which
version. Julie Bishop will move for her group anq am moving, makes no provision for any increase in
then Malcolm Turnbull will move for his group. the powers of the head of state by way of referring
Ms BISHOP—Just quickly, there are a couple ofills to the court. That is the subject of a separate
points of clarification in respect of the resolution ofesolution and should not be confused with the
Working Group 2. The matrix that was put ouimatters in issue here.
reserve powers. That in fact was not the case. It Was_the codification and strong limitation model—is
to include in the Constitution a clause specifying thajyofold. First of all, it is worth doing in its own right
the powers of the head of state must be exercisedgBcause there is too much that is vague, uncertain,
accordance with existing conventions, as opposeddghpiguous in the existing Constitution and which
codifying the reserve powers. deserves to be clarified and also because there are
When one looks at our resolution included in theimply too many untrammelled discretions in the
papers circulated this morning, our working group haxisting Constitution which also deserve to be limited.
suggested an amendment along these lines:
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The second argument for it is a quite different onarguments that have been put against Working Group
It is essentially the political one that it is absolutelyy model, is that it is simply not practically or politi-
necessary to embrace something like the Workirgally feasible to be as adventurous as | am proposing;
Group 7 resolution if you want to go down the directhat you could never get up a referendum proposal as
election path so far as the appointment model for thar reaching as this. That is a matter to be tested, and
head of state is concerned. Frankly, there is no chartbe judgment of delegates around this chamber is a
whatever of winning Australian Labor Party supporudgment that | am very interested to hear.

for the direct election model—and | would suspect the The biggest concern given the need historically for
support of many other people—without a very strongsferendums to be supported by both major parties if
problem of the Senate’s power to block supply. FQind. Maybe that was a little implausible before today,
that reason alone, if you have enthusiasm—sneakifgt having heard that statesman like contribution from
or otherwise—for the direct election model, pleaspeter Costello this afternoon a whole new window has
take seriously the necessity to go with us on thgyened(Extension of time grantedeter Costello is
codification issue now before us, even though thg man who, in the light of what he said here this
codification and limitation model that | am proposingfternoon, clearly has much more than just a sneaking
does absolutely stand on its own feet. admiration for the Irish Constitution. From what he
The opposition that has been expressed to all thigs said, he is obviously someone who is attracted to
has essentially been on three grounds: first of alh, model which goes the whole way in terms of
from some people here that the powers should niimiting the powers of the president and, in particular,
only not be reduced but also should be enlarged lytracted to a model which knocks off the power of
the head of state, including in the context of a directlhe upper house to block supply. In taking that view,
elected head of state. | think that view is simplas | am sure he does, he is on a unity ticket with
quixotic, frankly, in the circumstances. If it is put inevery Treasurer that has ever occupied the Treasury
terms of giving the people’s representative—thus nolaenches of this country through the whole course of
directly elected—something more to do to reflect thdtederation, whatever side of politics they are on.

people’s representative status, that additional statupeter Costello is saying, ‘You won't get a reduction
and additional power would be acquired only at thgf Senate powers in my lifetime,’ but | frankly cannot
expense of other people’s representatives’ powers ailieve that Peter means what he says in this respect.
status and would be a recipe for unholy constitutiongleter, if you are listening, for you to say that is
chaos within a very short time of the new systeffyankly a confession of impotence that | never thought
being introduced. | would hear from you. Do not succumb to a self-

The second kind of objection we have heard to thislfilling prophecy in this respect. Get out and lead
particular proposal is that you cannot technically dthe charge and make yourself a constitutional hero. Be
it; that however much you try you can never anticia giant among the wimps by whom you are surround-
pate every situation that might arise and have ed. If you go down that constitutionally visionary
properly laid out rule to deal with it. In response tgath, out there on the next charger to me, between us
that | can only say that | have been wrestling witkve can produce a result which is not only desirable
this issue on and off for nearly 20 years now imand technically achievable but also politically feasible.
various capacities, and | am simply not persuaded B® not be deterred by this argument about political
a technical matter that that is true. feasibility. It is simply a matter of political will. |

| think an awful lot of thought and effort have gonehave great confidence that my colleague and perhaps
into devising ways through these various dilemma8€W friend—I do not want to push it too far—Mr
There is a good model before us in the RAC. Thefeostello will join me in that respect.
are a lot of good provisions in other constitutions Mr HAYDEN —I would urge support for working
from which one could selectively embrace and the jojroup reports Nos 1 and 4. | find reports Nos 6 and
can in fact be done. But, at the very least, even if yoltotally unacceptable for reasons | will come to in a
did at the end of this exercise leave some matteiesw minutes. In the resolution from working group 1,
unattended to which might arise unexpectedly in thée key point, in so far as | am concerned, is the last
future, you would have dramatically circumscribed thparagraph, where it is said that:
area of uncertainty as compared to that which exist$the event the head of state were dismissible by the Prime
at the moment. Minister or body acting on the advice of the Prime Minister,

If at the end of the day there are some situatiorfgdification would not be necessary.
which arise which have to be addressed politicalJhat is the basis on which | would support working
because there is no capacity for an umpire to de@ioup 1's recommendation. | would not support any
with the situation, | do not think we should be toguggestion of full codification. | do not believe full
alarmed about that possibility. There is an awful lgtodification is a practical proposition. There are too
of things in politics that can be resolved politicallymany things that we cannot anticipate. No-one would
when there is no other way for an issue to be takdi@ve anticipated the circumstances in which what took

forward. Certainly that is what would have happene@ace in 1975 occurred and the results that took place.
| think in 1975. Human behaviour is full of unpredictabilities and to

The final argument that you hear against this ovdty to provide full codification is to be too rigid in the

and over again, and probably the strongest of all tlfé’gifaaf gfpgt?ttéonm:&;’;’wgcgﬁg (;-é)tvernor-General or
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| accept Malcolm Turnbull's amendments to thigshe head of state and the parliamentary system. Once
particular working group report, incidentally. Butyou try to distribute exercise of authority over
many of the concerns | have had about the abuseefecutive matters, the way this is proposing, between
the black letter law power available to a Governothe head of state and parliament then you will have
General, should a Governor-General be so minded amokhing but political instability, and you will have
there be inadequate control over him, have be&othing but political conflict and disruption. It is not
answered by the rather measured and sober commeaarisappropriate model for Australia to pick up.

which were made by George Winterton this morning pepuTY CHAIRMAN —Before | call Neville

when he introduced the resolution of working partyyran there is a further amendment which John

understood him—spelling out what is the practice on , . .
many matters already in place and, in those respects'\r/llfr O SR\IAI/EN —Idr_lse on a ﬁo'ml of order. | taf)m

spelling out things which should have been inclugegP'used. We are discussing No. 1, arfe we r.10 ’

in the Constitution in any case at the time it was DEPUTY CHAIRMAN —No, we are discussing all

drafted. He then goes on to mention that there muggven or, really, all eight if you think of 7 as being
be a degree of flexibility; that is, where the reservé(@) and 7(b).

powers cannot be codified—cannot be defined—andMr O'BRIEN —If | want to speak on a particular
| believe that to be essential. one, how do | do that? Do | just put my hand up?

This is why | find some difficulty with Gareth DEPUTY CHAIRMAN —Or you come in here and
Evans’'s passionately promoted resolution 7-make me an inducement.
passionately promoted in a quite a characteristic way.\;r WRAN —In the last couple of days we have
He wants to spell out in detail appropriate rules R,y the benefit of a number of really brilliant set
cover each situation, making it clear that the head glaces which reflected the views of delegates from all
state retains no independent, personal discretion. Thgjitical and social spectrums. Up to this point—and
is great in principle. 1 believe that the head of statey e the atmosphere that has been generated will be
should have his powers restricted to the minimalsintained until Friday week—there has been a
which are necessary for this system to function. ngsitive environment in which delegates have been

the fact is that, if we had a re-run of somethin ; : : ;
Lo ' . eking to find real solutions to what is a real ques-
similar to what occurred in 1975 and there was a s n. 9 q

of gridlock between the houses of parliament and the litt bled. after th . h ;
parties, there would have to be an early and decisiye @M a little troubled, after the set piece speeches o

resolution of this matter, and | stress ‘decisive’ anH€ 1ast couple of days and after the work, good and
‘early'—much earlier than occurred in 1975. Thell as it was, of the working parties and the excellent
reason for that, very simply, is that we now have opd§POrts that we got from the working parties this
exchange markets and disruptions to our politic&lOrning, that this afternoon on a relatively short
economic system—especially of major proportions—ebate we are going to virtually decide—conditionally
feed very quickly into the flow of currency. Wed€cide or, as the document says, provisionally

would see the Australian dollar plummet overnight igecidg—one of the core questions to be determined
we ran into such a situation. y this Convention: what shall be the powers of

Australia’s head of state? No doubt tomorrow we will

We have seen what has happened in the regiongg entertained by a series of set speeches on how the
recent times, how quickly those movements occur ag a4 of state should be appointed or elected. We will

how damaging they can be. We have seen, in 16§z rysh off into working parties, there will be a

than a fortnight, how a re-rating of Australia’s credifyathora of resolutions coming back and we will be
standing by an international credit rating agency hadgi 4 to vote on those resolutions.

rather marked effects on the value of the Australian h | h h luti h

dollar. There is no room to fool about on these things. When you analyse them, the resolutions that came
As much as | dislike what happened in 1975, | ha ck reflect three situations. The first is that the

come to recognise that something would have to fwers of rt]he headd of r?tateh beblngo;pordatgd by
done sooner or later. | think it could have been dorl§'€rence, the second is that they be defined by way
later then, but now it would have to be done soon&f @ partial codification and the third is that there

because of these circumstances, and the Gover ould be a full codification. | can understand that

General of the day would have to have that poWerresolution 6, which sets out to widen the envelope
h. ha. hal dramatically, will be totally unacceptable. But it
Mr GARETH EVANS —Oh, ha, ha! seems to me a great pity that we will be deciding this

Senator FAULKNER—Come on, Bill. core question, in somewhat of a hurry this afternoon,

Mr HAYDEN —I am sorry, Mr Evans, but | have whereas what we should be doing, with respect
to put the interests of the country ahead of theeputy Chair, is to have a menu of provisional
ambitions of a particular political party in govern-esolutions go forward.

ment. There can be only one final resolution but whatever
Mr GARETH EVANS —Oh, how the mighty have becomes the draft or provisional resolution today is
fallen! almost certain to finish up the resolution of the

Mr HAYDEN —I regret that | have to disagreeconference in a substantial form. | think there is a
strongly with Working Party 6's proposition. It is great opportunity for a real consideration of those

elaborated by Clem Jones’s intervention, | understar{a.ree items contained within the working party’s

It is a perfect formula for continuing clashes betweelf PO @ real opportunity to genuinely consider them
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overnight and toss them around. We have someDEPUTY CHAIRMAN —I propose that after Mr
models here which for those who are constitution&Vran has written out the actual form of the resolution
lawyers or Governors-General are very easy to followmight just put it without further debate.

but for most of us who do not fall into either of those sjr pAvID SMITH —On a point of order, |

categories it is quite difficult. | think the wise courseyesitated to interrupt Mr Wran while he was speaking

for the Convention is to select a menu of thesgyt | would like to point out to the Convention that

resolutions. Let us pick a final position when wee spoke of three options, all variations of codifica-

come to it early next week, and | so move. tion. | remind him that the status quo remains an
Mr RUXTON —Hold on a tick. option.

DEPUTY CHAIRMAN —I think the methodology DEPUTY CHAIRMAN —I do not know that that
we are proposing is precisely what you want, Mwould necessarily cut across the resolutions. He wants
Wran. It is very close to it. What is anticipated thigo make sure that what goes through to the resolutions
afternoon when we have the voting is not to reach@mmittee ultimately reflects a range, and | think that
final decision but it may be that we put up seven aran be accommodated.
eight resolutions. It may be that three or four of them \, WWRAN —I accept that entirely.

might get support of over 50 per cent and a couple of .
them might get a very small vote, in which case yo DEPUTY CHAIRMAN —The order of speakers is
}ary Kelly, Clem Jones, Ann Bunnell, Adam

could really put them aside. It then goes on to th o
resolutions committee to work together to try tgenston, Paddy O'Brien and now Andrew Gunter.

produce a kind of menu. | think what you want to Mr GIFFORD —On a point of order, | point out

move is very much what we have proposed to do. that yesterday | V\!aS told by the chairman that | would
Mr WRAN —That is good to hear but I think that,be able to talk this afternoon about the defects of the

within the framework of the draft resolutions that gééssrg}ﬂ;owoggé% V;Tghtr?;ﬁec\sgsa{g gggly(\a/\sit%t mg
forward, those draft resolutions should reflect at least>. : )

the key resolutions in the working party reports, ange|0uS Ones separately. You have not mentioned my
that would be brought about by Nos 1 and 2 bein@ame' ) )

joined together—that has been suggested and that iPEPUTY CHAIRMAN —ltis a great pity that the
almost inevitable; that is, powers by reference—arfgt Hon. lan Sinclair is not in the chair. He will come
then No. 4, which is partial codification, and No. 7back before the resolutions are put to the vote and he
which is codification. (Extension of time granted) may, in his infinite charity, want to give you the call
What | am really saying is this: we had an excelleribien.

thing happen in this Convention yesterday. _Someb_odyCHAlRMAN —Yes, put his name down.

over here moved that we declare our hand immediatepepyTy CHAIRMAN —Mr Gifford, we will put

ly and that Australia should be a republic and—nQ},,r name down after Andrew Gunter.

unanimously but almost unanimously—we said, ‘N0, .
we will not do it that way: we have another nine days MS MARY KELLY —I am seconding and support-
y y resolution 7A that came from Working Group 7.

to go; let us take it step by step, brick by brick _anq\‘lge Fove had o fai bit of exoosition. So | want o
try to come up with a fully thought out, fully S"JltISﬂedmake ovnly four fairlly silmple |§)(oloin?|s.I Tﬁesfirstvivs this:

result.’ . T
hat is th £ thing th ina h if you do not want a politician as a head of state, do
That is the sort of thing that | am suggesting hereyq¢ give to that office direct political powers. As for

| 'do not think, even though there seems 10 be @;ing 1o depoliticise the office by carefully construct-
weight against full codification, that is something Wen' the method of election or by culling or short-
should just chop off immediately as if it is not worthyjisting out anyone who has ever expressed an opinion
of consideration. | leave that to you to put it 10 theyy anything, all these efforts are fruitless. They are
conference in the way in which | have suggested. eftoris' directed at the wrong part of the equation.

DEPUTY CHAIRMAN —Have you got it In pgyer is safest in the hands of the many rather than
writing? in the hands of one; that is our habit and history in

Mr WRAN —I will put it in writing; it is only one  Australia. Australians, based on their barely concealed
line. The other thing | would like to mention is thatdislike of their elected representatives in the two
we had not really considered before we came to ti@uses, have said loudly they do not want a politician
conference the Australian Republican Movement'ss head of state. In fact, they do not even want
position on the issue of abolishing the Senate’s powpoliticians choosing their head of state. | repeat: if
to block supply. We have no official policy but, givenyou do not want a politician as head of state, do not
our bipartisan nature, we considered whether we coujie to that office direct political powers.
have one. Accordingly, we have agreed that ourThe second point | would like to make is that

delegates will vote on this question according 10 thejpso|ytion 7A is not revolutionary. The powers are
conscience. Mr Turnbull, the chairman of the ARMyy,qtjy retained or clarified; some discretions are

has considered his position and he proposes Wyaved. People have referred to it as bold, as too
abstain, feeling caught between his colleagues in t fige and as thaitanic. | think they need to get out

coalition and his colleagues in the Labor Party. So it look o | hi
think 'ghat should be clear. Finally, for Mr Hodgman’so ore because it looks to me—and | do not say this
benefit on what happens to the prerogatives: look é#ort to retain most powers and clarify others. The

page 146 and 147 of the Republic Advisongenate change is as conservative as it can be under
Committee’s report and you get a complete answer.

t of naivety—to be a fairly logical and plodding



Tuesday, 3 February 1998 CONSTITUTIONAL CONVENTION 103

the circumstances; it refers only to a narrow range ahd 14 can quite easily be removed by 14(c), for
money bills, not taxation bills, et cetera. example, by changing 14(d), which | will deal with

The third point is that | reject the idea that, becaudater on. Otherwise, it is acceptable to the convention.
all unpredictable events cannot be codified, known Ms BUNNELL —I will be supporting A. | see
problems cannot be dealt with; because we cannasolution B as a further extension to 7A. It is unusual
write down all unknowable future events, we ar¢hat | disagree with Gareth Evans, but today | do, and
paralysed to deal with known present troubles. | dois simplistic view that the head of state should be
not buy that. We should move to eliminate uncertaintyeremonial and symbolic. | work on a daily basis with
and ambiguity as far as practicable, and that is what diverse group of people within a community.
it says. Ambiguity will be the death of democracy, noGenerally, those people want a popularly elected head
codification. of state.

The fourth and last point—it is similar to the one The polls reinforce that this is a widespread wish
that Neville was making—is that this is not a time t@f the majority of Australians. The reason for this, |
be cutting off options. | intend to vote for more tharbelieve, is in a corresponding unhappiness with the
one resolution here because | want a chance to revisitrrent political system. The public is seeking the
them after tomorrow. You may well want to look atconcept of a champion, if you like, of the constitution,
what full codification means, and if this was carriedomeone who is above and outside the mainstream
a group would write out that text over the next fewparties. This is one of the reasons the public uses the
days so you could get another chance to deal with Benate as a house of review, when in fact its origins
Remember, your support at this time is only proviwere as the states’ house.

sional. But, as | understand it, if a resolution is lost Thjs motion proposes that the head of state have the
its death is not provisional but permanent. | reCO”’tjower to refer legislation he or she deems unconstitu-
mend 7A to you. It finally preserves an importantiona| to the High Court for quick review and com-
principle of responsible government which makes oyhent. | have noted the comments that have been
future republic safe and workable. generally thrown through the auditorium about the

DEPUTY CHAIRMAN —Timing is very tight, but issue of the High Court. | am sure members of the
we think we can go until perhaps 4.15 p.m. on thHigh Court have their own opinion about that. This
discussion then start the voting procedure at 4.15 p.provision supports the concept that the head of state
There are a couple of procedural resolutions to hbiethe champion of the constitution. This is not a new
dealt with as well. Since we have seven speakers pawer; it is the current power in the Irish Republic.
the list, it means we will have to ask you to eitheMy fellow delegates, | urge you to support motion
speak very rapidly or with extraordinary restraint. 7B.

Mr CLEM JONES —I recognise that as a require- Mr JOHNSTON —Unfortunately, | cannot be quite
ment, and | will speak for two minutes. | will not sayas animated as Neville Wran, but | will continue. |
all | intended to say. But one of the things | think isvould like to foreshadow amendments to a number of
important is that, whatever we decide in relation tworking group proposals—Working Group 4, clauses
the working groups, we do not inhibit decision od, 3, 6 and 8, and Working Group 6 regarding treaties
debate on the question of election. They are fairly be ratified by both houses of parliament explicitly.
intrinsically bound together. The matter of electionl, will also seek to delete subsection 1 and section 8
of course, will be dealt with by working partiesof B. Also, on part B, we need to amend paragraph
tomorrow. We do not want to inhibit that debate byf) to identify both houses of parliament and | will
refusing to pass particular working group recommerseek to delete paragraph (h). Also on part 2 of the
dations which would so inhibit. Therefore, | supportong motion, | would seek to take out the word ‘not’.

resolutions 4, 6 and 7. My general comments are that | oppose, in all
In relation to 7A, which | will be moving in due forms, attempts to codify powers of the Governor-
course, the motion | will be submitting is a simpleGeneral, head of state or whatever you want to call
one and | expect it will generally be acceptable. It ikim. | believe that it should be assumed that those
also important for what it implies. It is importantpeople who assume those offices would have the
because it implies areas of responsibility which intelligence to deal with unforeseen circumstances as
gives to the president clearly and absolutely bthey arise. | also do not think it is that feasible to say
codification. that you can write down every possible contingency.

elected by the people, that the people want a presidenthe other amendments | have foreshadowed
who plays a significant role and it implies that théasically revolve around the fact that | do not think
people want a person they can respect in the role thie acts of the Governor-General should generally be
president and a person who does not have powgusliciable by the High Court. That brings the court
which will impact on the supremacy of the parliameninto the act of politics. If we support the separation
In relation to that, | would like to respond to a0f powers, why would we want to make the High
remark made by Mr Bill Hayden relating to the modef-0urt & political umpire? | thought that was the job
which we have put forward and submitted to deledf the Governor-General in extreme circumstances.
ates. There are some things in it which might not bEhat is why I would not support that.
acceptable. We pointed out that they are flexible. Finally, whatever system we agree to, it would be
There are one or two things which might createery difficult to remove or change all our conven-
conflict between the Prime Minister and the presidentipns. | think we should assume that Westminster
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conventions, as we understand them, continue to B8&airman comes back, you will see the text up on the
binding. Anything else would not take 10 days but 18creens so that you can work on that basis.
years. That is why | move the amendments as circu-\;y RUXTON —Following on that point of order:
lated. _ ' this is for the non-intellectuals in this place—

Mr WILCOX —Mr Deputy Chairman, | raise & pEpUTY CHAIRMAN —I did not know there
point of order. | want to know what is before thgyere any.
c?talr and what the procedure will be. | came here this, , "o\ o+ suppose | have had some experi-
afternoon expecting to vote on certain matters, may fice in the chair over the years. | would have thought
In Some ?re_llmlnawfwa?/.l\lﬂw\?\f not SL_Jdrehwr%etémr the at it would have been the normal thing to do to go
were preliminary or final. Mr Wran said he had a one; ; ‘ .
line amendment or new motion which was going tm{ﬁgrggaﬁaci? oT?tElr%r\]N?tngu?t a time, amend it and
make everything clear. Please tell me which rule y o
debate we are operating on and how we go on fromMr SUTHERLAND —They will eventually.
here? | am not blaming you, Mr Deputy Chairman, or Mr RUXTON —I know they will eventually but,
anyone else, but we are trying to do, not in even ifor goodness sake, it is one big confusion. It is like
two weeks, but in two days th’;_lt the foundlrjg fathersn Irish stew, and that is not a pun either. However,
took two decades to do. We might want a little moréwas supporting Mr Wran in that we are trying to do
time to catch our breath. Please direct us. two weeks work in a day and a half. If Clem Jones

Mr WRAN —Point of order, Mr Deputy Chairman: had his way yesterday, we would all have gone home
| have considered the appropriate way to deal with ti@d | was not going to give my expense cheque back.
proposal that | put. In the light of what you have saidVe just seem to be bolting on the most important
and the way in which you have put the motions, thigsues in a very confusing way of debate. If you do
motions can be put in the ordinary way and we capot remedy it, Barry, | will blame you.
vote on the motions Nos 1 to 7. DEPUTY CHAIRMAN —I am prepared for that

DEPUTY CHAIRMAN —In answer to the point of t00. Essentially what we are deciding now is—and of
order, and | did explain this a few minutes ago, weourse you will have the text before you in one form
are really dealing with the seven reports—or strictlr another—whether more than 50 per cent of you are
eight reports because No. 7 is 7A and 7B—togethetgreed that the report should go through to the next
It is not a final disposition; it is possible for you tostage. It is not a final adoption but it may well be a
vote for two, three, four or however many you likefinal rejection. If some of the reports do not receive
Those that receive a majority of votes will go on t&®0 per cent, then they will not go forward to the next
the next stage. The resolutions committee will meé&tage.
tomorrow. It has already prepared a matrix which putsMr GIFFORD —Mr Deputy Chairman, you said
the seven reports together so that we are able to cothere are only some minor corrections. | would like
up with a single set of propositions that can come up disillusion you on that. The ones that | am propos-
towards the end of the entire procedure. What we éifgy to put before you are major ones.

really deciding today is whether, of the seven points pepyTY CHAIRMAN —I am sorry, do you have
on powers, all seven go on to the next stage or SOf&m in writing? ’

of them die. . )
Mr GIFFORD —Not yet. Let us be fair about it,
Mr WILCOX —By leave or any way, Mr Deputy pease: | have made my own notes which | sat up last
Chairman. Thank you for that explanation becaused{yht and did until about 2 a.m. and | have done it

has helped me and | hope it has helped a numberfain this morning, because the drafting of these sorts
other delegates. It has helped me because at leastyf';erations is a very detailed and very difficult
now know that, if some of these proposals from thging 1o do. Here you are trying to rush through. You

working groups do not pass, then it will save thgent yntil 6.30 p.m. yesterday but now we have to
resolutions committee quite a lot of work. That is pa@et through by a quarter past four, which it is now.

of my objection. You have not even looked at the numbers that we are
DEPUTY CHAIRMAN —Yes, exactly. dealing with. | protest that it is most unfair to the
Brigadier GARLAND —Point of order, Mr Deputy people. There are critical alterations to be made and
Chairman: what you have explained so far is as god@m not using the terminology lightly. This is a field
as far as it goes. But | understand that there have béBrhich | have had a lot to do.
a series of amendments made to some of thos®DEPUTY CHAIRMAN —I would have thought it
motions which have been talked about and, with the@ould have been practical to have provided us with
noise that is in the rest of the chamber, it is vershe draft so that they could have been typed up,
difficult for those of us who are a little bit hard ofincorporated and circulated, because this process has
hearing to pick up what is being said. Are we goingeen going on for a while. What we are doing now
to receive some piece of paper at some stage of tisereally determining in the broad which of those
game before we are asked to vote on those motiogeven or eight propositions—eight including 7A and
with all the amendments on them? 7B—go on to the next stage. Even at the resolutions
DEPUTY CHAIRMAN —With the exception of committee some preliminary work has been done. The
Adam Johnston’s amendments, most of the amerigsolutions committee will be working again tomor-
ments are fairly minor technical things. With thgow because what we will expect them to be doing is

miracle of technology, | understand that, when theéome back with some kind of package of proposals
that relate to this area which will then be put and, of
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course, debated. It may be that your proposed amendbame LEONIE KRAMER —I think that is a pretty

ments are more appropriate at that stage. undemocratic way to proceed. | am trying to reflect
Mr GIFFORD —I would have thought they were the problem of the previous speaker.
fundamental. CHAIRMAN —I point out that the proceedings and

DEPUTY CHAIRMAN —Yes, but it may be that the order of proceedings we are following were
we are not ad idem in this. What we are looking at iddopted yesterday, that the working groups and the
to say, ‘Here are the broad areas about heads R§ftern in which we are proceeding have been
power, whether you set them out or do not set theiientified on successive occasions today and the
out’ and so on. We need to get some indication frofUrPose has been to try to ensure that we consider the

the meeting at this stage on which of those reporiatters that were identified as a result of the working
you want to go ahead at the next stage. group submissions. Unfortunately for those whose

Mr GIFFORD —Yes, but the trouble is how do yOunames were listed to speak between 4 and 4.15, that

do tha;\w?err: you have not dealt with basic problemgi, tes'in the ringing of the bells, so we are able to

In each of these motions have one of those speakers only. We did agree on our
DEPUTY CHAIRMAN —I can only repeat that, rules of debate that the bells would ring for three

this morning when the reports were brought in, quitg\inutes before the division takes place.

a long discussion followed where you might have had \,. bATRICK O'BRIEN —1I will be very brief. |

?nedogoegrstﬁggg\fvo ?he;tup oin%vztge y(())iﬁr pfo'ntcﬁitj’:g\t’\ﬁst think that it is not acceptable that if we move to
amendments. We havg had the gecrgtariat there L?#equllc we have a head of state whose powers are
day. It Would' have been possible to have had yo defined for all practical purposes, so we need some
amendments circulated and so on ¥rm of codification. The question is what should or
i ) ' should not be codified and also what powers should
Mr GIFFORD —This morning | was not here pe used at discretion. | have eight points | want to go
because | was working on this very difficult problemthrough very quickly. But just to repeat: if the head
DEPUTY CHAIRMAN —I have great sympathy of state loses all capacity to act with discretion, then
for your point of view but | do not quite understandhe position would be even less powerful than that of
what we can do at this point. | think that if we gothe Governor-General bound by the conventions that
ahead with the proposition that we give broad approapply to the Crown. What | propose following
al to some of these reports going on to the next stagescribes the very limited ways in which the discre-
and some not, then there will be an opportunityfon of the president or head of state should be
tomorrow, | am sure, for you to do some further worlpreserved or eliminated in order to allow the head of
and submit to it to the resolutions committee. state to fulfil the very limited but important role of

Dame LEONIE KRAMER —On a point of order: ensuring that political power is exercised only
my understanding was that Mr Wran suggested thagcording to the Constitution as agreed by the people.
all these resolutions should go through unvoted onFirstly, commissioning ministers and Prime
today to the next stage; is that correct? Ministers: the president should preserve the capacity

Mr WRAN —You are misunderstanding— to commission ministers and the Prime Minister after

. a vote of the House of Representatives. This enshrines

Dame LEONIE KRAMER —Would you mind i, fyndamental law the prevailing Westminster
correcting me, Mr Wran? convention and in fact diminishes the discretionary

DEPUTY CHAIRMAN —I think the intention is powers that the Governor-General presently enjoys.
that, when the Chairman comes into the chair, thepefurther Westminster principle could be preserved by
are one or two procedural motions about the order grdering the president to remove the commission of
which we put some of the propositions, and the Wrasmy minister who loses a vote of no confidence in the
procedural motion—which, as | understand it, is itHouse of Representatives or who the House finds has
effect an endorsement of the process that we akgifully misled it or otherwise commits a serious
doing—will be put then. criminal offence or breach of the Constitution.

Dame LEONIE KRAMER —May | say, Mr Secondly, deadlock between houses: in the event of
Deputy Chairman, that | do not think many people ar& deadlock between houses over supply, it may be
clear about what we are doing and | would likelesirable that the president or head of state retain the
clarification of that also. right to cause an election to come on, so long as the

DEPUTY CHAIRMAN —May | say it again: we People also confirm or remove the president's com-
had seven reports from the working groups. What wission at the same election, if it so wishes. In doing
are really determining at this stage is which of th#his, the flexibility of the Constitution is to be retained
seven reports secure majority support to go on to th@ deal with circumstances which may not be possible
next stage. It is conceivable—perhaps unlikely—th&@ foresee beforehand.
all seven will be agreed to by more than half the Thirdly, removal of the discretion to prorogue
people here. That will be an indication that thearliament: | know the ARM agrees that the power of
resolutions committee has to deal with all of thenprorogation is pretty redundant and should be re-
But if only four of them receive the support of moremoved. The discretion of the Governor-General or
than 50 per cent, then only four of them will go orhead of state to prorogue parliament should be
to the next stage. removed and each house of parliament should be

allowed to set its own sitting times, subject, of course,

time has now expired. | believe that we have three
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only to the provisions of dissolution for generatesolutions committee, they will be considered by
election purposes. This strengthens the power of tieem. If the resolutions to which your amendments are
parliament over the political executive. proposed to be made are not supported by 50 per cent

Fourthly, removal of the power to veto bills; theof the delegates then they will no longer be con-
Governor-General's powers to veto bills should baidered by the Convention.
removed, but a discretion to submit bills to the High Mr GIFFORD —So that the matter is clear, | was
Court if he or she believes them to be unconstitutionalorking till quarter past one at lunchtime to try to get
should be granted to him or her. This right could beverything finished.
extended to other directions of the Prime Minister to cHAIRMAN —I am sorry if there has been a

the president. Finally, I favour Nos 6, 4, and 7, in thahisunderstanding. Your name was not on the list for
order. this afternoon; perhaps it should have been. For that
CHAIRMAN —I understand Mr Gifford and Mr | apologise. In any event, we are now at the stage of
Johnston have amendments which they wish the resolutions that we have received. If you would
submit. | point out to all delegates that on day 9 thike to give us the amendments that you wish to
conduct of affairs on that day will allow final debatemove, they will be forwarded to the resolutions
on the question of which model for an Australiacommittee, if the resolutions to which they apply
republic might be put to the Australian people in aeceive more than 50 per cent support from this
vote. If you look at your orders of proceedings, yoConvention. We now have another amendment that
will see that it comments that the report from thé wanted to put to you.
resolutions group will bring forward for reconsider- \y MOLLER —As | understand it, you are
ation a draft package of final resolutions. Instead ‘groposing that the amendments will go to the resolu-

them, during the last hour we have been looking &e Convention without consideration by the Conven-
the seven, plus the change to Working Group t{on.

:gzg:ﬂggﬂ’s lg\g;:)crg urgeans that is there are elghtCHAIRMAN —No, what | am proposing is that, if
) ' _ ) there are amendments for resolutions that go to the

We are looking at all those eight resolutions, angbselutions committee, they will be considered by the
amendments have been submitted as they have bgggyjutions committee and they will report back here.
received. If Mr Gifford and Mr Johnston haveng resolutions are being put as final resolutions until
amendments and they are here, they will be submittgeh resolutions committee has submitted them. When
in accordance with the same procedures pertainingiix resolutions committee come forward, they will
everybody else. If there are further amendments to thgye a number of proposed amendments of their own.
resolutions which go forward, they can be submittegk they wish to raise those that are canvassed by any
provided they are moved and seconded, and we Wilember, they can do so. It will be for the resolutions
find an appropriate time for that to occur. They cagommittee to consider in the final form of resolutions
then be forwarded to the resolutions committee, aRghat amendments they wish. When we pass provi-
report on day 9. resolutions committee will propose whatever amend-

We are today considering eight resolutions. Of thoseents they will suggest and we will consider those
eight resolutions, the intention is that all resolutionamendments to the resolutions we pass. If they are
with amendments that receive more than 50 per cesdopted, they will then become the final form.

resolutions committee. The resolutions committee Wilj5s that, in the order of considering these working

look at those. Where there are similarities, they Will,oup submissions, instead of dealing with them from
be resubmitted in whatever form for day 9 reconsidef- 1o 7B, we should deal with them in order of the
ation. Are there any questions about that procedurg%tent to which the powers of the Governor-General
Mr GUNTER —On a point of order, when | movedare augmented. There would be some confusion in
resolutions from Working Group 6, | moved A and Bhat, but | put it to the Convention that Mr Bolkus has
separately, sequentially. Will they be presented forauggested that the order should be 6A, 6B, 7A, 7B,
vote in that way or in globo? 4,1, 2, 3, 5. That is listed in order of the powers

CHAIRMAN —They will be submitted as 6A and 9iven to the Governor-General. It is virtually from the
6B. Mr Gifford, you had amendments. Are theygdreatest power given to the new head of state down
available? Have they been handed in to the secretdf-the least power. The alternative way of considering
at? it is in the order that the working groups submitted

Mr GIFFORD —They will be, Sir. But | will have their reports to us. We are taking a vote on Senator

to write them out and then get them to the ecretari%)lkus,s amendment, seconded by Senator West, that
u g S 'e order of consideration of the Convention will be

CHAIRMAN —We have been dealing with thatin that order.
e o e W s oy SEMI MGGARVIE —On a_poin of order. i i
them. It means that vour amen%megr’wts will have ?0 ractical to oppose that, or does time preclude it? |
N y > ntent myself by saying that that would induce
considered subsequently. Can you write them out ag cedural chaos. | totall :
. . ; . y oppose it.
they will be forwarded to the resolutions committe o
for consideration. The same applies to Mr Johnston'sCHAIRMAN —The motion is:
amendments. If the resolutions go forward to the
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That the order of consideration of the Convention shoulibur paragraphs. The amendment was to the first
be 6A, 6B, 7A, 7B, 4,1, 2, 3, 5. paragraph, and those are the words that are in black.
The alternative is that we will deal with them, as wén other words, the only amendment is to the first
have throughout the day, from 1 to 7B. Senatgraragraph, and the other three paragraphs stay as they
Bolkus’'s amendment is before us. stand.

Motion lost. Senator Hill has suggested that we consider each of

CHAIRMAN —We will now deal with Working those paragraphs seriatim. Before we move to that, |
Group 1's resolution. Working Group 1's resolutioVill take the vote on the amendment, because the
by Mr Richard McGarvie. The first proposition will That the words that are proposed to be inserted be so
be the amendment—in the square brackets at the dfggrted.
of the paragraph—which was moved by Mr Turnbull Motion carried.

and seconded by Professor Craven. CHAIRMAN —We are therefore in a position
The original resolution of the Working Group 1 iswhere we now take Senator Hill's motion which is:

that part of the resolution that appears without the bit That we deal with the resolutions from Working Group

that is now highlighted in black. The amendment as four separate resolutions.

moved by Mr Turnbull, and seconded by Professor potion lost.

Craven, is that which is now highlighted in black. Our ) .

first vote will be on the WO?ngWhiCh would be CHAIRMAN —The resolution from Working Group

incorporated by reference, along the lines of the words'S In four paragraphs, as on your working group
at papge 94 o); the Republic ?Advisory CommittedePOrt, as amended by the words that are now added
report, on the screen. | put Working Group 1's report, as

i amended.
Before | put that amendment to that motion, I . .
Motion, as amended, carried.

remind you that we are not voting finally. You will
have a vote on each one of the resolutions before usCHAIRMAN —As my colleague suggests, that
In other words, you will be able to vote on ningmeans that it now goes to the resolutions committee
resolutions, plus amendments. All those that recei@ @ provisional resolution. It is passed by this
more than 50 per cent of the vote of the Conventidaonvention at this stage as a preliminary resolution.
will be forwarded to the resolutions committee. If yodt is referred rather than carried.

have further amendments that you wish the resolutionsy/e move to Working Group 2’s report and amend-
committee to consider, you can send them, with thaent. The motion for amendment is:

name of the seconder, to the resolutions committeehat the words reported in Working Group 2’s resolution
It will consider them and they will come back to thése changed by the addition of the words ‘and dismissal is
Convention for consideration as amendments on day the Prime Minister or a simple majority of the House of
0. Representatives’ after ‘McGarvie model’ in paragraph (i)

Senator HILL —As it seems to me that there areand the deletion of the whole of paragraph (i).

four separate issues within this resolution covered byAmendment carried.
four separate paragraphs, shouldn’t we vote on eactMotion, as amended, carried.

paragraph separately? CHAIRMAN —That resolution will also be referred
CHAIRMAN —The proposal is that we should votdo the resolutions committee.

on each paragraph separately. | point out that we ar@yorking Group 3's resolution has not been amend-

not trying to deal with it with that precision today.ed. The motion is:

What we are trying to do is to refer to the resolutions 1, Working Group 3's resolution be referred to the

committee a series of packages. Senator Hill wishgssolutions group for consideration for re-examination by the
to move the motion seriatim. Mr Johnston hagonvention at a later date.

seconded it. Are there any questions?
Mr RAMSAY —I am not clear what it means. | see \1qtion lost.
resolutions on the board which have two parag;;raphs,Father JOHN FLEMING —I am unclear as to the

and the paper | have in my hand has four paragraphs: & ; ,
Are therFe): Svords missingyfrom the resollﬁ)tiong A'?@ajorlty on resolution 2. Did you say there were 152

there further amendments to paragraphs 3 and 47 P€ople in the House?

CHAIRMAN —As | understand it, the first question  CHAIRMAN —No, a number of delegates are
| put will be that the amendment, which is that th@Psent.
four paragraphs be reduced to two paragraphs, withFather JOHN FLEMING —I am not sure what
the words in black incorporated. That will be the firsconstitutes a majority of the House.

proposition you will consider. If that is lost, we go CHAIRMAN —A simple majority of those present.

back to the four paragraphs, and it will then be = ;
. an . ather JOHN FLEMING —How many were in the
relevant to consider Senator Hill's motion. House? Did we count abstentions?

Mr RAMSAY —Is part of this first amendment the CHAIRMAN —No, | counted a simple majority. In

deletion of paragraph’s 3 and 47? the final resolution, as we determined in the rules of

CHAIRMAN —I am sorry, the other paragraphs arglebate, everybody’s name will be recorded and
all as they are. The amendment is to the first pargmether they voted for, against or abstained. On this
graph of the resolution. In other words, there are sti§ccasion, as you will note from the rules of debate,
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the requirement is that we determine it by a show of CHAIRMAN —The amendment is as highlighted
hands and a simple majority. At this stage it is & black—that that be added to Working Group’s 5
simple majority of those present. At the final stageesport.

there will be a different method of taking the vote. \otion carried.

| understand there were amendments to WorkingcHAIRMAN —Working Group 5's report is the
Group 4 and Working Group 6 received from Adamenort of Working Group 5 with the addition of that
Johnston. These were not put. They were moved aggragraph that has just been included by the Conven-
seconded. | will put those to you. They are deletiongon, “so it will be Working Group 5's report plus
Working Group 4's amendment will be to their reportihgse words as inserted. The motion is:
Itis quite a long report, so we will deal with them as That the report from Working Group 5 be referred to the

they come on the board. Mr \?ohnston moved WitRegolutions Committee for consideration by this Convention
respect to Working Group 4’s report that it beyt a later stage.

amended by the deletion of paragraph 1, so we Wiflyo 14tion is lost 78 to 41. That cannot be right.
deal with Adam Johnston’s first amendment because . .
we cannot get them all up on the board. I think it is MS PANOPOULOS—Mr Chairman, on a point of

better that we deal with them one by one becauder: why can that not be right?

there are a number of them and we will not be able CHAIRMAN —Because there were more people
to understand them otherwise. It is proposed thtitan 41.

Working Group 4's report, which has eight proposi- Ms PANOPOULOS—Maybe they abstained.

tions, be amended by, first, eliminating proposition 1.
’ ’ ’ ; . .- CHAIRMAN —There were more people than that
It was moved and seconded. We will deal with th'@oted the first time.

one first. The motion is:
That proposition 1 be deleted. ten?asrsPQZIr?POULOS_Maybe you should sack your

Motion lost.
. CHAIRMAN —We are now up to eight tellers and
CHAIRMAN —The amendment is. I0st, S0 teye are trying hard to get i PO el
0

words remain. Mr Johnston’s motion, in the report .
Working Group 4, is: P Ms PANOPOULOS—This is supposed to be a
. professional organisation.

That paragraph 3 be deleted. . .
CHAIRMAN —I hear your point of order. We will

Motion lost. o take another count. Those in favour of the reference
CHAIRMAN —The motion is lost, so the wordsef working Group 5—

remain. Mr Johnston’s further motion is: Brigadier GARLAND —Mr Chairman, | have a

That paragraph 6 be deleted. point of order.

Motionlost. _ CHAIRMAN —We are in the middle of a count. |

CHAIRMAN —S|m|!arly_ with respect to paragraphdo not take a point of order in the middle of a count.
8, Mr Johnston’s motion is: There is no point of order in the middle of a count.

That paragraph 8 be deleted. May | have a count, please. Those in favour of the

reference of Working Group 5, as amended. There are

Motion lost. )
56 ayes and 78 noes, | declare the motion lost.

CHAIRMAN —We now put Working Group 4’s .
resolutions, which at this stage consist of eight Motion, as amended, lost.
resolutions unamended. The resolutions were thosdrigadier GARLAND —When the motion was put
that were distributed to you this morning. In summathe first time on the hands you said, ‘Carried.” Then
ry, they are the same powers with codification of ththere was a bit of a murmur. Then you went back and
conventions covering the use of reserve powers had a vote and it was carried the second time around,
binding rules. The motion is: according to the numbers.

That Working Group 4’s report with its resolutions be  CHAIRMAN —No, | was trying to make sure we
referred to the Resolutions Committee for consideration Ryd the votes right.

alr}lte_r stage of th|s_”Conkvent|on. fth Brigadier GARLAND —Then you went back a
In faimess, we will take a count of the vote. third time. | find that very difficult to accept.

Motion carried. CHAIRMAN —I make no apology for trying to get
CHAIRMAN —The motion is carried by a vote ofthe accurate count. | am trying to make sure we read
83 to 58, so that Working Group 4’s report will bethe votes right, which | can tell you is not that easy.
referred for consideration by the Resolutions Commity oRKING GROUP 6
tee and for reconsideration on day 9. There is
amendment by Mr Hepworth to Working Group 5'<>roader powers for a new head of state
report. Mr Hepworth proposed that there be a new CHAIRMAN —We now have Working Group 6A
clause 1—this is the sort of thing that the resolutiort® which there is an amendment to be moved by Mr
group can put in formal words. The motion is: Johnston.

Delete clause 1; insert the following clause 1: Note that Amendment (by Mr Johnston):
the states would be maintained and the present powers anghat subsection (g) now read:

their balance continue. . . . . I
. negotiates and enters into treaties subject to ratification
Are there any questions about the amendment? by both House of Parliament.

Mr TURNBULL —What does it mean?
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Mr GUNTER —Mr Chairman, on a point of order: allow Professor Craven to amend his amendment.
after consultation with my seconder, we are prepar&bes Mr Kilgariff, the seconder of the motion, accept
to accept the amendment as part of the motion, tbat amendment?
save a vote. Mr KILGARIFF —I do.

CHAIRMAN —That amendment has been acceptedcHAIRMAN —We will deal with those separately.

as part of the motion. Mr Johnston, you also seek tge proposal is that we delete paragraph (4), in

delete subsection (j); is that correct? accordance with the recommendation of resolution (a)
Mr JOHNSTON —That is correct. of Working Group 7. Those in favour of deletion,
CHAIRMAN —The first amendment moved by MrPlease raise your hands. Those against deletion, please

Johnston is: raise your hands. | declare that motion carried.

Delete the words ‘can refer any Bill to the High Court to DELEGATES—No!

determine its constitutionality;’ CHAIRMAN —Do you want a count? We will have

Motion carried. a count.
CHAIRMAN —We now move to subsection (viii) Motion carried.
and who can take emergency measures. Mr GARETH EVANS —Mr Chairman, | raise a

Mr JOHNSTON —I am seeking to delete thatpoint of order. Can I just say for the record that, with
provision. I am most concerned that we wouldhe resolution thus denuded and emasculated, | no
expressly give the head of state emergency powelsnger seek support for the remaining part of the
| am happy to accept it may be given as a conventiorgsolution. | do not seek to withdraw it because it is
but | do not think it should be given expressly. not my resolution; it is the property of the committee.

CHAIRMAN —Mr Johnston has moved: But | am not asking anyone to vote for it.
That subsection (viii) be deleted. CHAIRMAN —That was an unusual point of order,
Motion carried. but | think we have all noted what was said with

interest. In the second part of the amendment, the
CHAIRMAN —I, therefore, now put the recommennqtion is: P

dat![pns,_ _as amended, of Working Group 6. The That the words from ‘limitation’ down to ‘two Houses’
motion is: be deleted.

That Working Group 6’s resolutions be referred to the ; ;
Resolutions Committee for consideration by this Convention Motion carried.

at a later date. CHAIRMAN —I, therefore, move:
Motion lost. That resolution A of Working Group 7, as amended, be
CHAIRMAN —We are now considering Working referred to the resolutions committee.

Group 6B. The motion is: Motion, as amended, lost.

That Working Group 6B's resolutions be referred to the CHAIRMAN —There being no amendments, the
Resolutions Committee for consideration by this Conventigmotion IS:

at a later date. That resolution B of Working Group 7 be referred to the
Motion lost. resolutions committee.
WORKING GROUP 7 Motion lost.

Lesser powers of the head of state with codificaton =~CHAIRMAN —Just so that everybody is aware, |

CHAIRMAN —I have an amendment from ProfesWill read out which resolutions have been referred to

sor Craven with respect to Working Group 7 that!® Working group. We will then return to general
paragraph (4). The a?nendment is: g P glebate on the question of whether Australia should

That h (4) be deleted become a republic. No. 1, as amended, was carried
at paragraph (4) be deleted and will go to the resolutions committee; No. 2, as
Brigadier GARLAND —lIs this Gareth Evans’'s amended, was carried and will be referred to the
motion? resolutions committee; No. 3 was lost and will not be
CHAIRMAN —Yes. referred to the resolutions committee. Resolutions
Brigadier GARLAND —Then I'm going to vote from Working Group 1 and Working Group 2 are
against it. going; the resolution from working group 3 is not.

. No. 4 has been referred; No. 5 was lost; Nos 6A and
CHAIRMAN —This is an amendment by Professogg \yere lost. as were Nos 7A ;\rqd 7B.

Craven that paragraph (4) be dgleted. We now have a list of speakers on the general
Professor CRAVEN—Mr Chairman, may | say guestion of whether Australia should be a republic.
something? On the speakers list that | have in front of me, the
CHAIRMAN —Yes. first three speakers are Mrs Kate Carnell, the Rt Hon.

Professor CRAVEN—I do not propose to speak toReg Withers and Mr Graham Edwards. At this time
the motion, but it has just been pointed out to me that number of working groups will also start to sit.
the third dash point in the preamble to these motiof¥yould those who are involved in the working groups

reflects paragraph (4) and therefore also should Béase leave as quietly and as quickly as they can. |
omitted. call Mrs Carnell to speak on the general question.

CHAIRMAN —We will take that as being an Mrs CARNELL —As a long-time and passionate
extension. As it is not a final motion, | think we will advocate for a republic, the events of Thredbo last

year brought home to me yet again that our current
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system has passed its use-by date. | rememiggovide. Inevitably, from my perspective, the choice
watching on television as Sir William Deane visiteabf a president through this kind of negotiation
Thredbo soon after the disastrous landslide, and joinkdtween political parties to achieve a two-thirds
with the families as they grieved for the loss of theimajority would be a tainted choice or, worse still, a
loved ones. There was our Governor-General expressfe choice.

ing our sadness and our shock, representing OUFrhe politicians’ argument for the so-called
feelings and compassion to the families, just as he hagnimalist republic seems based largely on concerns
done with such dignity to the families whose loveghat direct election of a head of state might upset our
ones had been senselessly gunned down at Port Artidfjiamentary system, which is code for ‘let's leave
just a year earlier. In a very practical and compassiofhe current system undisturbed’. That response merely
ate way he was filling the role as our head of stat@erves to emphasise the point that today too much
as he and his predecessors have done so well; yetfgyer is held by the executive at the expense of the
is not our head of state. legislature and the people.

| believe that the question of whether an Australian The move to a republic provides the opportunity to
should be our head of state—the question of whethgge the parliament and the people exercising greater
Australia should become a republic—has already begReck on the authority of the executive. | appreciate,
decided in the affirmative in the minds of moSkf course, that the direct election of the head of state
Australians. The most important questions now argjould require changes to the Constitution to spell out
what sort of republic should we have; and when?diearly the powers of, and limitations on, the head of
personally have nothing against the Queen anghte "But our Constitution should be more relevant.
nothing against the system of constitutional monarctlyshould not only spell out the powers of the head of
that has served Australia so well. state but also the powers of the Prime Minister, the

This is not a debate about expressing our regrexecutive and the legislature.
about our heritage. But Australia has moved on sinceyyhen Australia’s Constitution was discussed in the
the states knocked together a compromise constitutiggoos, | have no doubt that the decision of six
in 1897. It is time now that we grappled seriouslgeparate states to form into a nation was an exciting
with acknowledging that fact. To that end, in movingyrospect. When Federation happened, it was a huge
to an Australian republic, the objective must be nggap into the 20th century. But | have to say you have
just the minimalist change replacing our Queen withpy to go to a COAG meeting as the Chief Minister
a president, but to give the people of Australia morgr the ACT or as this nation’s longest serving health
say in their government. If you like, this is abouinister—and that is only three years—and to go to
refreshing our vision of what it means to live in & Medicare agreement negotiation for you to know
democratic state—a state where the leaders draw thedy those constitutional arrangements that were
power from the people; a state where the citizens ag@vised in 1901 simply do not suit our current needs.
sovereign. This is the sort of republic that we mustA nation bom of a compromise of states last

endgavpur 0 EStab“Sh' ) century is a nation unable to meet the challenges of

This is an opportunity to allow all Australians tothe next millennium. Time and time again, | have
feel more connected with the decisions that affegken issues that deeply affect the lives of Austral-
them. Put simply, | believe that a free and indepenghns—of heroin addiction, of the plight of people with
ent country like ours should have as its head of stadgmental illness, or those with disabilities or indigen-
a citizen from that country with the legitimacy andyys Australians—get derailed in the bickering between
authority which can only flow from being directly states and territories, and the Commonwealth. But |
elected by the people. We need a head of state t3@ag a realist and | believe that the party political
we know, we trust, we have faith in—that we ownsystem is the best way to achieve workable govern-
We need a president we have chosen because thgynt and change. | suppose | would not be here today
transcend party politics and a president that we a#§ did not believe that.

committed to because we, the people, have Chose%ut | have never stopped, as | know many of you

and elected_ them. ) ) here have not stopped, fighting for a better system of
As the millennium approaches, quite simply, Weational leadership. This Convention gives us a very
need a president for our times. My belief in our neegh| chance to do exactly that. | believe that the Irish
for a president is long and on the public record, bystem does give us a Useful guide as to what might
it seems to me that the crux of the question is hoye possible here: a president with strictly defined
they should be elected—and certainly the debate OV&bwers, supported by a council of eminent Austral-
the last few dayS haS.Centred around that. | dO n@{ns, pOSSibly Comprising former governors_generaL
accept that the Australian people will take to the idegrmer Prime Ministers and chief justices. But | think
of party politicians choosing the president even if if js apsolutely essential that there are representatives
were by a unanimous vote, let alone by a two-thirdgom the indigenous people of this nation on that
majority. Frankly, they do not trust political parties—sminent group. The council of eminent Australians
whether they be my own, the Labor Party, the Greengyyid also act as a form of preselection committee to
the Democrats or whatever. The community quit§etermine the name of the people that actually end up
seriously no longer has absolute faith in politicahn the ballot paper for our directly elected president.

parties. . ) ) Like the Irish system, | think we should have direct
We are looking for a different style of nationalg|ection by secret ballot based on the same sort of
leadership from that which political parties couldransferable voting system—as is the case in our
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federal elections. | think we should have an electioof trust between them and the national leader and so
every six years and a president that may be limited build up our faith in leadership in this country
two terms. With specified exceptions, the functions ajenerally. When you think about it, none of the
a president would be performed on the advice of tHeaders in this country—or at least at the national or
government of the day. Like the Irish system, or evestate level—are directly elected.
being entitled to be drawn from a political partygay some trouble. Maybe that would not be a bad
transcends party politics. thing. Australians would support a national leader
In fact, it is no small irony that party politicianswho would challenge the complacent attitude of some
who argue that we cannot possibly have a direpeople who think that our system cannot be improved
elected president because a party political figund prove to those who cannot see the argument for
would be divisive still at the same time believe thathange that we can have a stronger, better leadership
they are the only ones who can possibly choose ththian what we are getting currently.
president in the future. This argument is obviously This Convention gives us a once in a lifetime
most notably Ireland. drafting those changes in our Constitution; a Constitu-
| think the last two presidents of Ireland ardion that was put together last century in a time that
eloquent proof of the basic principle that people angas totally different to what we see in Australia
the best guardians of democracy, that we can actualbday. There is a clear need for reform, but that
trust the people of Australia to elect the right persomeform runs right across the board into social areas.
Listening to the debate over the last few days, If anybody at this Convention believes that Austral-
seems to me that many people, even people who @as are willing to accept a head of state, a president,
elected themselves, do not believe that we can trustGovernor-General, whatever the name might be, that
the community—a very strange argument. Ireland—@oliticians are going to elect, that they do not have
country where some of the basic rights of women agny input into, | think they are wrong. | believe
not recognised, where such things as divorce addistralia has moved significantly past that.

contraception are forbidden—voted for Mary Robin- ag a head of surely one of the littler governments
son. She did not wear any sign of sectarian allegiangg, australia, | know that Australians are no longer
but she chose to wear an AIDS ribbon as a sign of hgflling to sit back and allow politicians to make
concern for Ireland’s disadvantaged people. Hefecisions on their behalf. They want to make deci-
successor from Ireland’s troubled north continues t§ons for themselves. On that basis, | believe very
build those bridges in a strife torn area. strongly that we do need a directly elected president
Australia needs a president desperately who canthis country. That certainly runs to such things as
walk on the streets of Ipswich or Redfern or Wilcaneodification of powers, but all of that can be achieved
nia or Cabramatta. In a country where thousands ibfwe accept one basic parameter: that is, a republic
young people are homeless, in a country where oisran entity built on the people. The people have to
official unemployment rate is still over eight per centhave faith in the new president. The people will only
we need a president to keep our nation’s attention trave faith and will only own a president if they have
the plight of our disadvantaged people. We needdirect input.
president whom we can be proud of; a president WhocHAIRMAN —We now have the pleasure of
will take this proud vibrant nation to the world; anearing one of the great parliamentarians of the last
president who can lead trade missions to Beijing, 0 years. He and | have known each other for a little

Bonn, to Johannesburg to open up trade opportunitiggle, the Rt Hon. Reginald Withers.
in the world, to create jobs for Australians. We need Mr WITHERS —Thank you, Mr Chairman. |

an Australian president whom the US President can pose it is somewhat nostalgic to be back in this

toast as an equal; a president who can open our o ilding. | have not spoken here since the only joint

Olympic Games as the head of state of Ausiralia. ping of the parliament of federation which we had

Qggg i?]nﬂ,]Aeuatlr\lallan head of state who can argue % 1974. If | was advising the Prime Minister about

, i anything, | would be suggesting to him that he dust

In & country where one in four children who camef the dust from those standing orders that you, Fred
here as refugees have been tortured, where the 1998y and | and a number of others put together to run
Young Australian of the Year fled her own homelanghe joint session some 24 years ago—a joint session,

of Vietnam as a refugee, why not have somebody lik@ing you, which was caused by a double dissolution.

Gus Nossal—one of the world’s greatest medical
researchers who fled his own native Austria at the a[ggwe have heard a lot today about the 1975 double

of seven in 1937—as a presidential nominee for tHaSsOlution. People are forgetting that that was the
Australian presidential election in 2001? Or imagin ec(:jond”tlme ﬁroubnd, 1974 was the f';Sthl 0110 not want
Lois O’Donohue, Sir Wiliam Deane, Archbishop ﬁ. we hon th at hecause g IS oner(]) tl € ascm%tlng
Peter Hollingworth—imagine if we had an electiof\"dS that has happened over the last two days.

with the calibre of those people. Boy would that b hilst we have been suffering almost as many cliches
upon cliches as one gets used to in parliament and

. e
an election worth voting in! everybody talks about how we have to look forward

But, most importantly of all, it would be they the next millennium, you all seem stuck in 1975
people’s choice of president that would seal the bonghg you are not really yet into 1998.
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| have been interested that all delegates seem tornedel would be by the election of parliament is
fascinated that we are having a re-run of the 1890=ertainly no guarantee of success with the electorate.
Could I correct you? We really are not. What we artn fact, when the major parties get together is when
having here is a re-run of the English parliament ofou have to be highly suspicious of the model.
the 1640s, the French estates of the 1780s and thgye have just had an interesting example in the

Russian Duma of 1917. | suppose my colleagues ovekriament of New South Wales, where all the parties
there and | are the first and second estate, the fouffpoth houses got together and passed legislation in
estate is still up there, Mr Chairman, and | do Nghe early hours of the morning to enrich themselves
know where the third estate fits. by another $50,000 a year.
All of those three groups met to carry out some pr RUXTON —Shame!

minimalist changes to their constitution. We seem to Mr WITHERS —Oh, yes, but that is what always
forget that that was the first attempt to have o ' . .
minimalist change. What happened was that the forcﬁgppens when mainstream parties are all agreed. It is

of change took over. Those who wanted th@ sign that there is something funny going on. It is
minimalist change were swept aside by forces ovdreat for the mainstream parties but there is not much

which they had no control, and those three countrig® 't for Joe Blow outside.

a century apart, all eventually fell under a dictator— The electorate will not vote for any change which

England under Cromwell, France under Napoleon, aMdll enhance the power of the politician. The few
Russia under Lenin. successful referendums we have had in this country

To take the comparison further for today, | would'2V€ Never empowered the politician. Of the few
suggest that the modern Mensheviks of our time a;élccessful referendums post-war, the most sensible on
the ARM. They, like the Mensheviks of 1917, set ouf) many ways that nas F’Utl up was the one to_bﬁea‘;
to have a few minimal changes in Russia. B e nexus in 1967. Those lunatic senators—eight o

eventually they were overrun by the Bolsheviks, wh§/€M: mMost of them from my side of politics—who
| think sit in the corner here. | think the modern day ent OUt and campaigned against that and against all

- . he mainstream parties were successful. They were
BOI§heVIkS are the elect the president _people. quite mad because it has led to the funny-looking
History tells me that the Bolsheviks beat th&enate we have got; you cannot increase the Repre-
Mensheviks. | am quite certain, after listening to thgentatives without increasing the Senate. The defeat
debate for two days, that the Bolsheviks will agaiff the nexus was one of the worst things that hap-
beat the Mensheviks—mainly because the Bolshevikaned to the Australian parliamentary system, but it

at this delegation have more brains, more energygs an illustration that the electorate will not vote for
more passion and more commitment than the Menshgpre politicians or to help politicians.

viks. So bye, bye ARM. You are going to get run

over by the Boisheviks. The reason the Bolsheviks /¢ hellve_had aﬁOL]f.ple of reger?]ndumh_slon simulta-
will eventually win is that their argument for anfeous elections. The first was by the Whitlam govern-

: : nt, which we in the Liberal Party opposed, and the
elected president is the argument that the people wa{sﬁ'éi ond was by the Liberal Party. which the Labor

The ARM set out to convince us that there was onlparty supported. But, again, it was turned down
going to be minimal change. They started to presepgcause it was going to be to the benefit of politi-
to the Australian electorate a model which looked likgjgns.

a small, furry, cuddly kitten that you could pick up
and stroke and that would not scratch you back. ItThe amendment on the replacement of senators was

: ied overwhelmingly in this country because it was
was something that you could hug to your bosom arfd'€ IS C
it would do you no harm. But with the arrival of therf%é?gs?ﬁwir gma)llefrr?g:ep?Al'gcgf?:r'n\ggenhavheepg?hz?e
Bolsheviks on the scene, with their ‘elect th INg eéxamp : W

president’, we now have a raging tiger out there. ThAgVe been three amendmentshput up to the|W0fk'”9
is the tiger that the Australian electorate wants. It 2y Papers by members of the current parliament:
no use everybody—the Prime Minister, the Leader ree current senators and one ex-senator. They all got
the Opposition and everybody else—saying, ‘Ta rashed. Was it because their amendments were
that model and we are off the road to disaster.” Th upid? Or was it because none of us trust politicians?

is the road where you are going to end up. If we d the politicians are putting up those amendments,

end up on that road, the ARM will be cursed invote them down. | think that is what the electorate is
! oing to do.

history for letting this tiger out of the cage, becausg )
you can no more put the tiger back in the cage thanThere is the argument that has been put that the
you can put the genie back in the bottle. You havelectorate could not be so stupid as to elect a presi-
heavy burden to carry, Mr Turnbull and your ilk,dent at large. There is some belief amongst _poI|t|C|qns
because you are going to do Australia enormodiat the electorate out there does not like instability
damage, no matter which model gets up. in politics. If they do not like instability in pollt_lcs,
But the interesting thing is that the ARM modelVY do they keep voting for the Democrats in the

will never get up. Why won't it ever get up? Very enate? Why do they continually vote one way in one

; : - 2house of state parliaments and another way in an-
simply, the electorate will not have any repubhcaﬁ1 5 ”

model that does not have an elected head of state mﬁ’ﬁﬁ‘ef- Why do they do that i
the powers owned by the present Governor-GeneralWhy did the American public only last year vote for
Agreement by the major political parties that tha® Democrat president and a Republican congress?

would be the wrong way to go and that the bediecause they were not prepared to give to either party
total power. They did not trust politicians. If you
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imagine that somehow or other you are going to hawsdismissible. He is almost a dictator. Then they say,
a republic in which the politicians become moréf the Prime Minister commits a crime, he can be
powerful at the expense of the head of state, thirdismissed.’ If the head of state must do whatever he
again, because nobody in Australia will vote for itis directed to do by the head of government, and if |
This whole exercise is not only going to be a wast&as the head of government and | was about to be
of time; it is also going to be an enormous waste gfrosecuted for a crime, | would direct the head of
money. If | had a lot more respect for people here,dtate to issue me with a pardon. There is nothing
would also say it was an absolute waste of talent, bwrong with that; it is quite constitutional, quite legal.
that would be going too far, as my friend Jim KillenAnd a Prime Minister can entrench himself behind
would say. that power. That is why the head of state must not

understandable income tax act, why should anybo#fythe guardian of the people’s rights. Any republican
believe that they can codify the reserve powers of tfBodel you like to think of waters that down.

Crown? The parliament has been struggling sinceYou may think it is all very interesting that every-
income tax was introduced in 1914, yearly, sometimé®dy has all these numbers here, but | think the 60
twice and three times yearly, to give the Australiaper cent of people who did not vote for delegates to
electorate a simple, clear, understandable income tiuis election really knew what it was all about. They
law. The last | heard about it, it weighed about threéo not want to change; they have no intention of
or four kilos and was about a foot high, and nobodiaving a change. | say to my right honourable friend,
any longer, not even the combined seven High Coustho looks so distinguished in that chair, with or
judges, knows what is contained in the income tax aafithout a wig, that | predict that the ARM model will
of Australia. Yet we are going to set about and codifige put to the people and it will be overwhelmingly
the powers of the new republic. Really, we do kidlefeated in the six states of the Commonwealth
ourselves. One thing that politics should teach you iecause we don'’t trust politicians and we will not
to lose that sort of intellectual arrogance that someeuntenance a transfer of power from the head of
how or other the gods sent you. If you read enougitate to any head of government.

about the Greek gods, you know that hubris leads top;r EDWARDS —I was, | must admit, moved

nemesis, and the Greek gods had some lovely apgsterday at the start of our Convention when our
very interesting punishments for those who committéghtional ‘anthem was played and delegates sponta-
the crime of hubris. neously sang\dvance Australia Fairl felt that there

Where do we go? | may as well make a predictionyas at least some common ground. | was rather
like everyone else. Let me look in my crystal ballsaddened, however, to later listen to a number of
The most likely event coming out of here is that thepeakers from the monarchist ranks who were, in my
ARM model will get up. It will most likely be the view, unnecessarily mean-spirited in their attacks on
ARM model which will be put to a referendum, andnembers of the Australian Republican Movement. We
| predict here and now it will most likely lose inhave been, for instance, accused of being dishonest,
every state. No matter how the ARM dress up thedivisive, unpatriotic, ignorant of the Constitution, anti-
little furry kitten, the public out there will recogniseBritish and anti the Queen, among other things. | am
it for the sabre-toothed tiger that it is. People do natot going to respond to that mean-spiritedness because
run revolutions except to transfer power. That is thiethink in the end the Australian people will make
only reason you want change. There is no suggestithreir own judgment. But | want to say to the monar-
of any change to this new republic by any model thathists that if yesterday’s and today’s example is the
has been put up that it is all about the devolution dfest you can do then | would despair for the future of
power. It is all about the concentration of power. It i®ustralia if you were running our country. | say this
the concentration of power from the Crown and thkecause you appear to reflect our past without in any
head of state to the head of government. The electevay reflecting our great Australian heritage or
ate will not tolerate that. character.

The electorate will not tolerate the central govern- | am extremely pleased to be part of the Australian
ment attempt to dictate to the states. The states wRkepublican Movement. We are a diverse group of
not tolerate the castration of the Senate. No mattpeople, from the cities, the bush, young, old, from all
what you may think of the Senate, no matter what youalks of life and with representation from most
may think of 1975, what the Senate did in 1974 angblitical parties. We are a unified group, from the
in 1975 was overwhelmingly endorsed by the electormbustness and energy of Malcolm Turnbull to the
yet 1975 is criticised by people as being undemocragffervescent passion of Janet Holmes a Court to the
ic. It totally escapes my understanding how anybodyuiet dignity of Hazel Hawke or the wisdom of Peter
can believe that the action of John Kerr in saying tdannock—all united in the view that we should have
the electorate, "You must resolve this dispute betweam Australian as our head of state. Indeed, | take this
the two houses by a secret vote in the ballot boxgpportunity to thank the people of Western Australia
somehow or other was undemocratic. Those whand the Australian Republican Movement for giving
claim that that was undemocratic one must be vergie the opportunity to be a part of this Convention.

careful about. People have recently been asking me why, with my
What all these ARM models amount to in the endackground as an ex-serviceman, | support a republic.
is that the power is so concentrated on the Primeyuess the reasons go back a long way, and they are
Minister that as long as he can hold his majority itn part related to our history. | well recall my days at
the House of Representatives he is impregnable aschool where | grew up with a sense of frustration
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because we were taught so little Australian histogiter the way we feel as ordinary Australians, in our
and so little about the real individuals and occurrencesvn hearts and minds, about our own country.

that give and gave Australia its unique character.  Thjs Convention cannot make a decision on whether

| remember too as a young boy listening to ther not there will be a republic, nor can it change the
stories of veterans from Gallipoli, the Middle East an@onstitution. That decision ultimately and rightly can
France and being told then by some of those veterams made only by the Australian people.

archy. | had the opportunity some years ago to Vigigiterated by Lord Waddy—that 49 per cent of
Gallipoli. | must admit, it was an emotional experi-pystralians do not want to change our Constitution.
ence. As | stood in awe at Anzac Cove, | came tOgay rubbish, Sir. | say to you: if you and your fellow
understand the depth of feeling with which those mgRonarchists have the courage of your convictions and
of my childhood SpOke. Indeed, the first republlcanﬁ your words are notjust empty rhetoric then Support

| met, although | did not recognise it at that timejhe model we want and let that model be put to the
were some of those diggers who survived the horrofg;stralian people and let them decide.

of the First World War. In conclusion, | took the opportunity the other day
| just ask you to reflect on these facts. In 1914-1&hen | arrived in Canberra to quietly sit under the
Australia had a population of some four millionha|o at the Vietnam veterans memorial and reflected
people. Of that sparse population, approximately, many issues that are personal to me but which
417,000 enlisted in Australian forces. Over 3OQ,OO§)(r0ng|y related to my attitude to a republic. It was a
were sent overseas to serve on some three differ@pfmpling yet balancing experience, particularly when
continents. Sadly, 60,000 were killed and oveyoy know that but for the grace of God and a bit of
220,000 were wounded. That war on foreign sojl,ck your name could well be up there with the others

ripped the heart out of our young nation. Indeed, g Jost their lives in that unfortunate conflict.
often wonder where Australia would be today if those
young men had not been sacrificed for King and. ' NOPe | reflect that balance here when | say to the
Empire monarchists: you obviously think it is acceptable for

Australian men and women to fight for this country
_Then there was the Second World War. At thadnq you think it is acceptable for Australian men and
time, with our own nation under immediate threat, oUfomen to die for this country, yet you do not think
wartime Prime Minister, Curtin, had to fight bitterlyjs js acceptable or good enough for an Australian man
with Churchill and Roosevelt over the deployment o4y woman to be head of this country. As an ex-
Australian troops. In the face of their oppositiongeryiceman and as an Australian | find that objection-

Curtin wanted our troops home. After months ofpje. That is why | strongly and passionately believe
argument, he had to override Churchill and order thgat Australia should become a republic.

return of our forces to prepare to defend Australia— , .
and didn't they defend it magnificently. Then ther(j g/lt:ll’% S?nANNEJ]EI;vugI' 'I;"ﬁé‘t tlo @gﬁ?o‘t’gleg?k%th[ﬁgs
was the war of my own era, Vietnam. Who coul opportunity to aglcknowled e the privilege extended to
forget the slogan ‘All the way with LBJ'? Pp Y 9 privileg
) i ) me by my fellow Australians who elected me, an

It is my strong view that Australia has great causgporiginal woman, to this historic Convention. There
to become a more independent nation with our ows an obvious sweetness to my being here, given that
strong sense of self-determination and confidence Haither women nor Aborigines were allowed to

our own ability to decide our own future in our ownparticipate in the Constitutional Convention of a
regime in pursuit of our own destiny and securityeentury ago.

Australia has played a great role in international war
and conflict; yet, we have paid a terrible price for ou
own freedom—a freedom which should be fully an

Furthermore, my election as a delegate to this
onvention is an expression by the people of not only
: L . feconciliation but also a recognition that we indigen-

f&il[lyalir:gzcsteodur'?]e%%r O(f)vglpatgonstltutlon with ANous and female Australians have an important role to
n th i d. b play in shaping the future of our country. | am so

n the past, as a soldier and as a state mem erp%ud to be here, and | humbly accept the enormous

parliament, | have sworn allegiance to the Queen, h@dsponsibility | carry in this nation-building process
heirs and successors. At all of those times | thougli which we at this Convention are engaged.

| should have been swearing allegiance to AustraliaWh her A lia b blic | |
and her people. ether Australia becomes a republic is no longer
. the question. It has been decided. Whether our fellow
| am not anti the Queen. Indeed, | am proud of Mg ystralians express their opinions through media polls
British heritage just as you should be proud oyt they favour an Australian republic, they have
whatever particular heritage you and your familyjready “decided the question. When our’ fellow
personally bring to Australia. Know that | am notaystralians voted in a voluntary postal ballot to send
anti-British; | am just proud to be Australian and ly majority of republican delegates to this Convention
want this reflected in our Constitution. they had already decided the question. The Prime
The move to have an Australian as our head of stdtinister’s speech yesterday implicitly acknowledged
is largely a symbolic change, but nonetheless dhat the question has been decided—notwithstanding
important change. It will not change our system dhat he reiterated his oft-stated position in favouring
parliamentary democracy, which has served us wethe perpetuation of a constitutional monarchy.

nor should it, nor will it take us out of the Common- That modern Australia, the Australia that has
wealth. Itis a change, however, that in my view wiljeyeloped since 26 January 1788 as distinct from the



Tuesday, 3 February 1998 CONSTITUTIONAL CONVENTION 115

Australia of my ancestors, has a constitutiondfom them about a Constitution which would serve a
monarchy is a direct unambiguous consequence of alemocratic republic of Australia rather than a consti-
origins as a colony of Britain—a penal colony at thatutional monarchy. If they were conscious of it then
As such, it was underwritten with the values ofve have seen a massive exercise of the deepest, most
power, privilege, elitism, oppression and dispossegsofound hypocrisy.

then that the Australian Constitution, designed tgut.of-date, ambiguous and uncertain Constitution,
institute a constitutional monarchy as the system gesigned for a constitutional monarchy system of
government in this country, is such an inadequate aggyernment, to serve the needs and aspirations of an
uncertain instrument as it is. Australian republic? The very notion is preposterous.

But, having said that, it was an instrument of it\s Ms Schubert said yesterday, ‘These are the
time, written by men of their time. It served theproposals of dull minds.’

people only to the extent that one closed his eyes toyhat does the ARM model give us? It gives us a
the women in the world, categorised Aborigines agead of state who owes her job to the Prime Minister,
akin to animals and thought of non-Anglo Celtics anqqereby enhancing the power of the Prime Minister—a
especially Asians as sub-human. The so-callggher already overwhelming the parliament. It leaves
founding fathers were absolutely no wiser than wgs with a Prime Minister and cabinet whose powers
who are gathered here. So let us not deify them, 8| not be described in the Constitution at all. In

the Leader of the Opposition and others were SRopting the model put forward by the ARM, we are

earnestly urging us to do yesterday. adopting merely cosmetic changes to the Constitution.

In this century we have seen many social, political |s it the position of the Prime Minister, the Leader
and cultural changes impacted by very fast, sophisfif the Opposition and the ARM that we retain section
cated travel and communications technologies. The of the Constitution—a discriminatory, exclusionary
world—Australia—has changed. Our peoples traggoyision? Is it their position that we retain section
their social, cultural, racial and other ethnic origing 17 which clearly, by its reference to ‘a subject of the
back to every part of the globe. We know aboubyeen’, is oppressive in nature? None of these
human rights. We know about participatory democrapeakers yesterday addressed the values, the principles
cy. We condemn and reject tyranny. We rejegind the attitudes implicit in these provisions. Mr
oppression and exclusion. We insist, rightfully, ojoward and Mr Beazley might well rush out of here
being included in the decision making which affectgp 15 February and move to put before the Australian
our lives, how we relate with each other and oysepple that these sections be deleted from the Consti-
environment, and we demand a system of governmetion but, in any event, the Constitution is infused

which is answerable to the people. The question th@@th those values and they cannot be so simply
is not whether Australia becomes a republic but whgamoved.

and how. Nor is the question, strictly speaking, that,, .
of what sort—as the Prime Minister, the Leader of the Without doubt, as so many other speakers here have

Opposition and Malcolm Turnbull would have it. observed, we have enjoyed political stability and no
small measure of democracy. | suggest that that has

_ Yesterday, and again just in the last few momentgeen due more to good luck than to good manage-
it was put to this Convention that there are Wenent: it has not been because we have a useful

models for an Australian republic: the McGarvigzonstitution which serves as a handbook for good

minimalist model, by which is meant the replacemen | want to spend a moment here reflecting on the
of the Queen as the head of state with an AUStraIiallp]rr'actical meaFr)ﬂng of democracy in Australig Itis a
head of state selected by a two-thirds majority of bo : '

houses of federal parl)ilament. They aé)petgr to f¢ord whose currency has been seriously debased by
distinctly separate models but, in fact, both positior{%OI'tICIanS who are wont to bandy it about in the

are simply variations on the one theme: that we retuffptext of parliamentary democracy. In fact, we have

to the past, that we keep the Constitution as it is—omg the spread of government by the executive or,

designed for a constitutional monarchy, with only th ﬁn \{cvgrsz’rl?gnggitpnguecrl\]/lmggtri,c ‘évéthh';?,gcgﬂ”?ﬁi'
minor change of nomenclature. In other words, we & = ”y K P f ' P horitariani
being invited simply to chop off the frills and replac allmarks of arrogant, contemptuous authoritarianism.

; : fortunately, we have seen and heard it being

them with buttons and bows. That has been reinforced’ S ) e .
in this chamber this very afternoon, when a resolutigcPreSSed right here in the course of this ‘people’s
onvention’, as the Prime Minister himself described

to codify and limit the powers of the head of stat
was rejected by the body of this Convention.

For all the lip service that we heard yesterday and bgll'leve that our fellgl\{v Alf)stlr_allansh want ? IJIUSt
today from Labor and coalition politicians and fro eplf{ 'I(.:’ notjustta repu 'tC;{ It e ula\?et at ourk ‘]? ow
ARM members about democracy, about the peopfg!Siraiians want a constitutional framework for a
and about acknowledging the A)l;original hist(?ry 'O?gmoqranp, participatory society giving high priority
this country, we witnessed the curious spectacle of & S°Cial justice and to an ecologically sustainable

of these people voting against our discussing the%gogfgpglc;ﬁPeH'gvyggcvglg (:Sr?i\e/z(\a/ree?ung gfstg?:igfogfd
issues in the context of building a vibrant, inclusive® P : y

. . ”
and democratic future for Australians. Not one o?UCh a system of government {o serve us? | propose

them was conscious of the contradictions in what thé at we smglylgeclare ou_rse_lves ah-rer?u-bhg an%then
said and how they voted. We did not hear one wo t out to build a Constitution which is based on
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democratic principles designed to ensure a betterMr Turnbull and his followers can well afford to
fairer society for all Australians: one which spells ouéngage in such politics. He does not have to face
entitlements to vote—one vote, one value—again those 1.5 million Australians who voted for
proportional representation; and one which sets outliim. But to those Australians who did vote for him,
clear terms the respective roles, functions and powdrask you: were you aware that Mr Turnbull would do
of the Prime Minister and cabinet, parliament and deal with the Prime Minister to deliver unto the
head of state, including such matters as qualificatiqgopvernment the republican model it is prepared to run
for office—for example, that candidates for the officevith? In voting for him and his team, is that what you
be Australian citizens and not hold dual citizenship—were asking them to do? Is there anyone here with so
the manner of election and manner of removal, whidhttle respect for our fellow Australians that they truly
is a different process to the former, and whichelieve that democratic elections of both the head of
emphasises the responsibility of government tgtate and the politicians, from whom the Prime
parliament. Minister is chosen by members of his or her own

What is missing from the ARM model is that therePolitical party, would lead to instability of govern-
is no attempt to state the powers and functions of tffaent? Just how far out of reach can you get?
Prime Minister and cabinet. That omission allows We Australians have a culture of tolerance and
them to argue misleadingly, as the Prime Minister araivility. In particular, we have a strong sense of
other politicians do, that the head of state would haxdemocratic action(Extension of time grantedjve
greater power than the Prime Minister would have.have heard a great deal on the floor of this Conven-

The Constitution for a democratic republic ofion that limiting and codifying the role and powers
Australia must spell out our social, economic an8f the head of state is too difficult. Well, my fellow
cultural rights: apart from freedom of speech anfustralians, since when did Aussies shrink from doing
assembling, freedom from discrimination and oppref2€ hard yards? What is it we celebrate when we
sion on the grounds of race, national origin, age, Seg@lebrate the Anzac.splrlt and the spirit of the over-
sexual preference, disability, marital status, religiolghders, not to mention those women who kept their
and political beliefs; and the freedom to organise tradi@me fires burning and worked the land and the

unions and business associations and to collectivd@etories in their absence, not to mention the indigen-
bargain. ous peoples who have survived the vicissitudes of this

- . ncient land for tens of thousands of years and the
Presently, indigenous Australians are desperatg

defending our small right to negotiate over tradition futal dispossession of our lands, our children, our
i ISi ?

lands, established under the High Court's Maboultures, which were visited “PO” us:

decision and the Native Title Act. The ARM model The people together can do it. The people together

is essentially asking indigenous Australians to endorédll do it. Of course, we will not do it here in these

a Constitution that gives us no more than a gesturel0 days, but we can point the way to a vibrant,
and a limp-wristed one at that. inclusive future for all Australians—one in which we

Presentlv. 8.2 per cent of Australians are officialla” can participate in the responsible exercise of our
. Y, 0.2 P . ; overeign power. As a first step towards that future,
without work and are, right now, facing the prospe

e call on the ARM to turn around the vote that it

\(/)\fo?lf I?c?r ft(?]rgego}g n\w(%\ije ﬁ;\\l/aey tf(;okr)g ﬂg;r']riggrq_”ﬁzr?[ook here this afternoon in this chamber, Constitution-
contemptuous—to ask these Australians to empo al Monarchists as well and those still uncommitted to

p : POW&Hbrk with us in developing a people’s republic that
a republic that makes no commitment to them. we will be proud to take to our fellow Australians.

Presently, half a million Australians are trying to DEPUTY CHAIRMAN —I call on the Leader of
obtain tertiary education against the user-pays cony,

mercial principle and are now having to choose n%eeatﬁgposmon from Queensland, Peter ‘Admiral
to enrich their skills and lives with further education. : .

Then there are the thousands of working mothers nowMr BEATTIE —Federation in 1901 was not the
being forced to abandon paid work because th&pd of the story of our nationhood; it was only the
cannot afford child care any more. Again, you hav@€ginning. Then the young Australian nation was still
to be cynical, arrogant and dismissive to endorseVgapped in the Union Jack. Until the 1930s, we did

Constitution that will not protect their basic rights buf'0t even have our own foreign affairs department.
will protect the Prime Minister. Mother England handled our foreign affairs from the

These same attitudes are obvious in th%rItISh Home Office in Whitehall.

scaremongering that we were subjected to yesterdayVhen was it that, according to the Queensland
and, indeed, today by the proponents of the ARgONstitution, we reql_Jested and consenteq to the
model, including the Prime Minister, when we wer&nactment by the parliament of the United Kingdom

told that the direct election of the head of state is @ an act designed to terminate the power of the
dangerous path to go down in that it would lead tgarliament of the United Kingdom to legislate for

instability. It is clear that these people fear democrustralia? When was that? 19357 No, it was 1985—
cy. Indeed, what is becoming more and more evidelst 13 years ago. It was only then that it was de-
is that these people are absolutely terrified of demoglared that each state had the full power to make its
racy. But what is of greatest concern to me is th&wn laws for the peace, good order and good govern-

they are playing the politics of misinformation,ment, including all the powers the United Kingdom
uncertainty, deceit and division. might have had before the start of the act. Only in

1986 was it decided that decisions of our state courts
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were final, that there should be no appeal to the Prinighest possible number of Australians. | think it is
Council halfway round the world. time for some straight talking on the type of republic

It seems obvious to us now that these provisiod@ Pe proposed by this Convention.
should have been dispensed with many years beforel say again to my fellow republicans: remember that
In years to come, historians will wonder why it tookany constitutional change has to be approved by a
us another 100 years after Federation to commmitajority of people in a majority of states. There will
ourselves to the final act of independence: an Austrdde a campaign run by the monarchists in states such
ian republic. It has taken too long for this youngs Queensland, South Australia and Western Australia
nation to decide it is time to leave home and beconte defeat the move to a republic by defeating any
a fully-fledged independent nation with our owrproposition in those states, thus preventing there being
address instead of ‘care of Buckingham Palace’. Evenmajority of states—in other words, the referendum
now, like Linus in thePeanutscomic strip, we still loses. | never thought | would agree with Reg With-
carry the remnants of those apron strings like a safetys, but earlier in his presentation he said exactly the
blanket. There are still some amongst us, thosame thing. | am afraid to say it, delegates, but he is
opposed to the Australian republic, who still cling taight.

apron strings. They believe we can set up home asggt in Sydney and Melbourne. | stress: we must win
independent nation under our own roof but still havg majority of people in a majority of states. It is
Mum with us to represent us. That is not googherefore important that we produce recommendations
enough. that result in a convincing referendum question. In my

They conveniently forget that in the latter half ofview, that must include the popular election of a
this century Britain has had no compunction abouyresident, and if we do not we put at risk the whole
shedding some major ties with the Commonwealfproposition of a republic. The rigid opposition from
and Australia and turning her back on us. Britaisome leading republicans to the position of an elected
decided that Australia and the Commonwealth canpeesident has been, in my view, unhelpful. The refusal
a very poor second when it came to trade and thet have an elected president may cost us the referen-
Britain’s future lay with the European trading blocdum. | say it again: the voting outcome today in
They forget that when they arrive at Heathrow Airponparticular, the voting down of the amended resolution
there is easy access for anyone with a Europe@nin my view, threatens the success of the referendum
passport but that we Australians are treated as aliemsien put to the Australian people.

Those who oppose and fear a republic today share ane A.C. Neilsen poll shows 82 per cent of Queens-
kinship with those who feared Australian Federatiogynders want to be able to choose their own president
in the 1890s. rather than have a president elected or selected by
As this nation approaches its 100th birthday wpoliticians. Supporting the popular election of a
should aim for more than a telegram from the Queepresident will give the republican argument the
It is time we took that final step in becoming a trulygreatest chance of success in a referendum. The
independent nation where we no longer have lttom line is that politicians and political parties are
foreigner as our head of state as a hangover from aatrtheir lowest ebb in terms of public support in the
colonial days, where we actually have an Australianistory of this nation. Any proposition allowing for
standing on the world stage to represent Australippliticians to appoint the president through the
where we do not have members of a royal familparliament will be treated with suspicion by the
having to wear two hats—tiaras or crowns. The vagtustralian people and will put at risk the very moves
majority of each year they wear the British head gesowards a repubilic.
representing British interests and urging people to buyaystralians will not be impressed by some behind-
British. Only on very rare occasions do they reacfhe_scenes-deal between politicians on who should be
into the royal wardrobe for the equivalent of the royahominated in parliament for the position of president.
akubra. Only on very rare occasions does the monargh syggest that the appointment of a president by a
time head of state who spends the whole year workipgakes them non-political is a nonsense. They would
for us. only get that endorsement by virtue of a political deal.
The symbolism of an independent Australia in th& president elected in this way is a president selected
world is important for our national identity. It is by politicians after a deal between the major political
fundamentally important for our future. In the eyes gparties. It is this sort of arrogance which is making so
many Australians, my state, Queensland, has n@any people in Australia determined to have their
reputation of being a conservative state. But oown say on who the president should be.

Saturday an A.C. Neilsen poll showed that a majority | am not afraid of the Australian people having the
of Queenslanders want a republic. In fact, 11 per cepbwer to elect their president. Perhaps there are too
more Queenslanders want a republic than wantygany politicians, ex-politicians and aspiring politi-
Monarchy. The desire for change is unstoppable. ¢jans who believe that they have more wisdom than

| believe it is clear that this Convention will opt forthe people they represent. | do not. A number of
Australia to become a republic in accordance with trepeakers have suggested that the Australian people
wishes of the majority of Australians. What becomeseally do not fully understand all the ramifications of
important, therefore, is for us to provide a way ofhe direct election of a president. What arrogance.
becoming a republic which is acceptable to th@/hat an insult to the Australian people. It is similar
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to the way politicians argued that women should not The Queen of Queensland legislation enacted in
have the vote in the early years of our history, ant977 was intended to keep Queensland as an outpost
why there were some at the 1898 Convention whof the British monarchy even if Australia became a
out of fear, opposed federation. It is just as nonsensepublic. As it is, the Queensland Constitution dwells
cal. We should be aiming for a true democracy whein the Constitution of the colony of Queensland. But
the people can choose who they want for thethe 1977 legislation was designed to entrench parts of
president. Do not be under any illusions: if we do ndhe Constitution so that it could not be changed
get it right, the monarchists and royalists will ambustvithout a referendum. Premier Bjelke-Petersen did
this referendum in the outlying states—and | do ndhis following the dismissal of Prime Minister
believe any of them have made any pretence to th¢hitlam in 1975. The 1977 Queen of Queensland
contrary here or in any other place. legislation is just one of a number of examples of the

It has been argued by one Queensland monarcHi§€ed to review Queensland’s constitutioremier
that no Queenslander would ever become presidenﬁ]plke-Petersen told parliament on 7 December 1976:
people were allowed to elect a president. | want to plip entrench the present system the bill provides that none
this to rest. Not only is that an insult to Queensc?f its clauses can be altered by parliament unless the bill is
landers and all Australians, it is also disloyal td'St presented to the people by way of referendum as

. . escribed in the bill. The requirement of entrenchment is
Queenslanders. Australians will always Suppoﬁso itself entrenched so that the guarantee cannot be undone

someone who has ability no matter which state he 8fich as has been done in other parts of the Commonwealth
she comes from. Just look at the way South Australf Nations where a republican form of government has been
ians stood to applaud Queensland wicket keeper larought about contrary to the Constitution.

Healy on Sunday. That is part of the Australiamn other words, it was a belt and braces job. It was a
character that makes this a great country. double knot which was not meant to be untied.

Apart from that, this argument that Sydney or At this historic Convention we should acknowledge
Melbourne will always hold sway in a direct electionand respect our wonderful history. We must learn
is just as applicable to any method of selecting ffom our history, but our eyes should not be eternally
president or to the appointment of a governor-genemcused on it. If we do that then we shall trip and
for that matter. The only way to defeat it is by the&stumble as we move forward. We need to look
calibre of the nominee—which is my argument. | sajorward to the 21st century and to a Constitution
that because, of the 147 federal House of Represenjighich talks about an independent and democratic
tives members, 87 come from either New Southation of Australia and what rights and benefits this
Wales or Victoria. If this nonsensical argument abowountry offers its citizens—a Constitution that takes
Sydney and Melbourne was true it would not bgs into the next century. There are a number of
possible to have a Queensland Governor-Geneggllegates here who support the direct election of the
because New South Wales and Victoria have thgesident. Perhaps the majority of delegates do not.
parliamentary numbers to have their own way, iThat causes me great concern. Those of you who have
terms o_f the Prime Minister. If the argument was trugrgued the monarchist's position would certainly
then Bill Hayden would never have become thgppose the direct election of the president and |
excellent Governor-General that he was. therefore understand your position. | do not agree

As part of the direct election of a president | fullywith it but | can understand your position.
support the codification of the powers of a president Those who are from the Australian Republican
to eliminate any uncertainty or ambiguity about theikiovement who have opposed the direct election of
meaning, and certain limitations on the powers of @ye president have, in my view, been very short-
pr_esident in order to_eliminate any conflict with thegighted_ | hope that during the remainder of this
principles of responsible government. The full detailsonvention you will give serious consideration to the
should have been a matter for this conference, angdsition you have taken. | appeal to you to do so. |
hope they still will be. appeal to you to consider the argument that | have

| support an elected five-year term for the presiderjready advanced—that is, we need the approval of
clear codification of the president’s powers, nomindhe Australian people to pass this referendum. There
tions for president from Australian citizens and & a huge degree of cynicism out there about politi-
possible role for the president as defender armdans, political parties and the process itself. | can
protector of the Constitution similar to the Irish modelinderstand why that cynicism exists. We need to be
where the president can refer repugnant or unconstitareful that what we put to the people is a referendum
tional laws to the High Court. In my view the presifroposal that has an opportunity to be supported.
dent must not be a member of any political party. | believe that a lot of people elected to this Conven-

On issues such as the procedures for the nominatiéen from the ARM were elected on the basis that
and dismissal of the president | have an open mingeople believed they were voting for delegates who
Delegates need to be aware that in some of the statgsuld support an opportunity for them to vote for the
and | will have more to say about this next week, idirect election of the president. | therefore sound a
may be necessary to have state referenda in conjumery clear warning: unless we come up with a
tion with the federal referendum to overcome constityproposition that effectively gives the people of
tional difficulties in the states. In Queensland, th&ustralia the power to choose their president then |
legacy of past governments continues to provide gar we may not end up with an Australian republic
with constitutional problems to overcome. at all.
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DEPUTY CHAIRMAN —I call Kerry Jones, the The present system had the near unanimous support
Executive Director of the ACM. of Australians until recent years. Those great Austral-

Mrs KERRY JONES —Women in time will do ian leaders Menzies, Evatt, Chifley and that great
great things.” This is the motto of the nuns at my olvartime leader John Curtin were committed equally
school, Loretto Convent. The nuns gave me a grel§t @n Australian independence and to the monarchy.
education. Quite frankly, | never gave a thought to thé any attempted to rewrite history, may | remind
Constitution. But when | was a young student dhem it was not Menzies but John Curtin who chose
Sydney university | became aware of the need fg member of the royal family to be our own Austral-
sound  constitutional government. The Senate h# Governor-General. There is no doubt in my mind,
delayed Supply to Mr Whitlam'’s government. EventuPIaC|do Domlngo nOtWIthStandlng, that John Curtin
ally the Governor-General acted. The university anf@s the greatest Labor leader the country has ever
the country were in uproar. There were demonstr§NOWN and is among our greatest prime ministers.
tions and some of them were ugly. There is no doubt that we anti-republicans come to

It seemed that Australia could experience the sdftis Convention as the underdogs. We did not have
of civil disturbance we have seen so often in othdhe wealth to fight a TV campaign for the Convention
the country was caught up in that most democratiolitical party to help us. We did not have and do not
almost soothing, activity—a federal election cambave the support of that army of advocate journalists
paign. It seemed that the election was just a few sha¥0 do not see their role as reporting the objective
weeks after the dismissal but, rather than seizirtg/th but see their true vocation as campaigners for
the head of state had referred the question to tg@Stern suburbs of Sydney.
ultimate tribunal—the tribunal of the people. And the The organisation which | represent, Australians for
people made their decision. Constitutional Monarchy, was formed in July 1992.

What had brought on these events was beyond gy charter, which now has close to 20,000 signa-
concern. | was far more |nterested |n mUS|C as tares, was written by Justice M|Chae| Kll’by In bl‘lef,
young music student. But my life in those years wdk iS to defend the Australian system of government,
in achieving what the nuns had been encouraging e Australian Constitution, the role of the Crown in
to do. My career in teaching, my love of music andl: @ role which guarantees us leadership above
as with so many women, being a mother working fulpolitics—something none of that plethora of republi-
time—they soon took up most of my time. But ofcan models that are being debated can ever do.
course most of my concerns were with my family and You may have noted through the more stormy
my work. periods of this long debate, a debate that has been

After 1975 any interest | had in the ConstitutiorParticularly encouraged, as | said, by the Australian
receded for the same reason that so many Australidigdia, republicans continually try to move us anti-
know so little about it: it works so well. Then onefepublicans into a preferred republican model debate.
evening | was invited to a function about somethin§" behalf of our membership, as well in reference to
called the republic. It was addressed by Micha@ur charter and mandate—the mandate we were
Kirby. Michael Kirby was a hero to me and m elected on, achieving over 2 million votes from across
friends and to my generation as | believe he is tustralia—I take this opportunity to assure all
compassionate, he was a model to all of us. In @l current system of government in Australia is
crowded hall he explained to us that the republic wadready one of the best in the world and my commit-
it was about our system of government. It was abogyStem of government.
all the best in our system of government, one which| believe no republic model will ever offer the
would ensure that Australians did not have thprotection and safeguards that work so well in our
instability, the long periods of strife, all too commorcurrent Constitution. The fact is that there are only
in other countries, but lived in a federal democraciwo tried and tested models for democratic govern-
that works well. ment, especially government in a federation like ours.

Michael Kirby is an unashamed monarchist. Pne is the American. It has its great weaknesses,
thought back to 1975, to the way in which a politicayvéa@knesses which we are seeing today. A supply
struggle could have so easily turned but which was SIS or an impeachment, or threatened impeachment,
constitutional monarchist—not out of my love ofSécure tested system, tested over more than a century,
English blood, for my blood is actually Irish; not outS \Westminster. An integral part of Westminster is
of birth in the Protestant establishment, for | arfhose two politician-free zones—the judiciary and the
things royal, for | have little interest in such trivia. | Any attempt to graft a republic on to Westminster
had become a constitutional monarchist because | wa®duces an inferior model. It produces a competition
persuaded, as was Michael Kirby, that the system fufr power between the President and the Prime
government bequeathed to us by our founders Ndinister, as in France; or it produces a competition
superior to any republican models proposed. for power between the President, the Prime Minister

and the Supreme Court, as in Pakistan; or it strips the
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President of any powers, as in Ireland. All of thesdrove the federation and even gave away the capital;
models have the potential to produce constitutionahd it is the good people of Victoria who continue
crisis. If we have a unique president, a president witbday in the vanguard of progressive social change in
no powers, we would also have to neuter our Sendteeir support for an Australian head of state and in
and our states and make the Prime Minister ateir endorsement of multiculturalism—and | am
powerful. What would that do in solving the realproud to be here today to represent them.

problems that concern those who did not frequent theThe challenge of this Convention is to gain consen-
republican salons of elite Sydney—the real issues gfis for a model for an Australian republic. I think that
unemployment, health, schools, taxation, mortgagegialienge and others have been clearly set out by the
My task is simple: it is to assess each republicadPrime Minister, the Leader of the Opposition and
model against the Constitution that has served us sthers. If that consensus is to be achieved and
well. None come up to this benchmark. When | wasubsequently passed into law via referendum, then the
a child, the nuns said to us women that in time wenodel that we choose must, in my view, effectively
will do great things. | do not claim | am doing greaimeet four key criteria. Firstly, the model must be
things. | am only the director of an organisatioracceptable to both the government and the opposition
which exists on the small donations of thousands pfrties and, hence, to the federal parliament. A model
ordinary Australians. | can only do small things butwhich does not enjoy bipartisan political support has
if this Convention maintains the Constitution, if thisno real chance of obtaining the necessary public
Convention causes our political leaders to abandsnpport required to pass that referendum into law.
this distraction and do their job of finding solutionsSecondly, the model must be acceptable to the
to the problems of ordinary Australians, then they wilkustralian people, and they must have some owner-
have done great things. ship of that process of change. Thirdly, the model
Mr BRUMBY —It is a great honour and a privilegemMust strengthen and build on what is one of the best,

for me to speak in this debate and play my part 480St robust and well tested of all of the democracies.
one of 152 delegates in helping to shape the natiorf§d, while we remain a relatively young parlia-
future. | speak in this debate as a representative of tfentary democracy, in many ways we are the oldest
Victorian parliament, but | speak also as a person wiggmocracy in the world—the first to provide universal
spent seven years in the federal parliament, includig§ffrage and a range of other initiatives where we
five years in this place. | have to say that, when fave led the world in our short parliamentary history.
came back here today and saw Michael HodgmanFpurthly, | believe that the model must provide a
thought | would never have been back in this chambgymbol of renewal built around an Australian head of
seeing Michael Hodgman again representing tff&ate.

interests of—I am not sure whose interests he wasl have always been, for as long as | can remember,

representing but he was here today. a republican. | have been a passionate republican. In
DEPUTY CHAIRMAN —Neither of you has response to the speech that has just been made by
changed. Kerry Jones, | have to say that, irrespective of any

merits of the present system, it is totally anathema to
e that our official head of state is not an Australian
Hhd that we rely on a foreign entity to approve, and
a fact of life into a law of the land and to acknow-gbtem'a”y dismiss, our Governor-General. It is not
ledge that our head of state should be one of us Just the symbolism of that, as the Prime Minister
] ) . * would say; it is a great anachronism that, as a mod-
During my years in the state parliament and thgrn, democratic, forward-looking and independent
federal parliament | saw first-hand the appointmemation, we rely on another person in another country
and the discharge of responsibilities of Governorgpme 12,000 miles away as our head of state. As
General Sir Ninian Stephen and Sir Zelman Cowefuch as she may be a great monarch of another
and | served in this parliament alongside the Hon. Biation, the Queen is not one of us; our celebrations
Hayden. At the state level | have worked alongsidgnd our achievements are not hers. The fact is that
Governors Richard McGarvie and, more recently, Siime has moved on. As Mary Delahunty said earlier
James Gobbo. this morning, it is time that our Constitution express
As the former federal member for Bendigo, the way we are, not the way we were.

understand the crucial role that Victorians, particularly | want to make some brief comments on the issue
those from the goldfields of Bendigo and Ballaralef direct election. As | have said, | have come to this
played in the establishment of our federation almo&onvention as a republican, but | have come with an
100 years ago. Sir John Quick’s original home i@pen mind as to the best republican model. Nearly
Bendigo still stands today and the monuments, th@o years ago | appeared on the front page of the
architecture and the symbols throughout Bendigo amgelbourneAge alongside a photo of Prime Minister
Ballarat stand still as testament to the efforts afeating, with a headline reading ‘Brumby versus
ordinary workers across the goldfields to achieve oyeating’. The article explained that, on the question
federation. of the republic, | supported direct election with

If 1 might be a little parochial, it was Victorians codification of powers. This was of course, as you
who in many ways drove the process of change;Wwould recall, a different position to that which was
was Victorians who led the renaissance of the feddaken by the Prime Minister, as he explained to me in
ation movement under the Southern Cross; it wdis own special way over the phone later that morn-
Victorians who in every sense accommodated ariag.

nation seems ready to celebrate its maturity, to tu
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Over the past 18 months and in the run-up to thlected president can bring. But, again, | would refer
Convention, | have had to look long and hard at aler to Ireland. That is not what we got in Ireland for
of the options in terms of what is achievable, what ig1ost of those years. We got a person who was 76
workable, what is likely to achieve consensus fromears old and who was then re-elected when he was
this Convention and what is likely to receive biparti83 years old.

san political support. Having looked at all of the gyt that is not the end of the story, because there
arguments in detail and having listened to many of thgas no election at all for the presidency between 1973
excellent speeches which have been made here todayy 1990. We had Erskine Childers from 1973 to
and yesterday, it is my firm belief that you cannoj974, who died in office. We had Cearbhall
have an elected president and at the same tifepa|aigh from 1974 to 1976, and we had Patrick
maintain our system of Westminster parliamentaryjjiery from 1976 to 1980. In the three cases between
democracy; the two simply do not fit together. 1973 and 1990 a consensus candidate was chosen by
As Malcolm Turnbull said yesterday, there aramegotiation between the parties. So, again, | would
essentially two models for an elected president. Yaay to those who support the direct election of a
can have a president with full executive powers likpresident: have a look at the record in Ireland, have
the American system, or you can have a presideatlook at what has actually happened, not just the
with no executive powers, only ceremonial powerslary Robinson example because she was an excep-
like the Irish system. | think we need to be cleation. | will come to her in a moment. Have a look at
about this because there is a lot of passionate debtite other examples. They did not give us the type of
about this. There is no in between system. An electedndidates that many who support direct election
president cannot be an impartial umpire. Even witivould want to see as elected as president of Australia.

good faith and the best of intentions conflict will The reason that between 1973 and 1990 there was
inevitably arise between an elected president and thg popular vote was that there was an agreement
the matter. Robinson was nominated by the Labor Party and the

You could go through dozens of potential scenarid&/orkers Party. The Fianna Fail nominee was the
but they are not difficult to envisage. You could hav®eputy Prime Minister, Brian Lenihan, and the third
a Liberal government with a Labor president. Yoeandidate was Austin Currie of Fine Gael. One week
could have a Liberal government with a Labobefore the presidential election Prime Minister Charles
president and minor parties holding the balance é&faughey was forced to sack Lenihan for having been
power in the Senate. That would be quite a likelgaught out lying. Nevertheless, Lenihan led on the
outcome in our system of federation. You could havirst ballot in the popular vote. Mary Robinson
a president who is elected on a single issue campaidefeated Lenihan on the second ballot with 52.8 per
and then confronted with directly contradictorycent of the vote after Fine Gael then urged its sup-
legislation passed by the House of Representativgmrters to vote for her.

What position would that put the president in? | | wouyld put this to the advocates who keep quoting
repeat that the range of possible scenarios—and SOfRg |rish model: have a look at the facts, as | have
in speeches yesterday—are numerous and they g{€ 990, the Irish presidential model might not have
real. seemed so attractive to so many of the delegates who

In attempting to justify their arguments, many poinare here today, and so | repeat that there are essential-
to the presidency of Mary Robinson of the IrisHy two choices at this Constitutional Convention. You
republic between 1990 and 1997, claiming that tan support an elected executive president, and |
provides an attractive model involving direct popularespect people who put that view; it is a legitimate
election without apparent conflict with the electediebate although | must say it is a debate we would be
government of the day. But the reality is that the Irishetter off having in Australia 20, 30, 40 or 50 years
model needs careful attention. The fact is that ttgown the track.

election of Mary Robinson was more II‘ISh gOOd luck If you are going to Support an elected president’ let
than good management. The 1990 election itself wag pe clear about what we are talking about. We are
an anomaly. From 1945 until 1990 every president e king about an elected president with full executive
Ireland was supported by Fianna Fail. The deeplyowers. We are talking about the American-style
controversial Eammon de Valera was president f Ustem. That is one choice.

two terms between 1959 and 1973, and he move he other choice is to have an appointed head of

directly from the office of the Prime Minister. He was

clected narrowly l the age of 76, and he was SIS ACCOUNEDIE (o e Prime Uinster and 1o te
eIecte_d In-an eve_n clpser fight at the age of 83. system simply will not work. You cannot have a

| think that point is worth making. Many who haifway house; you cannot elect a president and at the
support direct election say that the politicians will N0§gme time expect the president to be an impartial
get a look in. But when you look at Ireland the peoplgmpire.

who have had the first run at getting into the presi- . .
dential position have been the politicians. To the S° | Support a system of appointment. Whether it

Ny by the Prime Minister or by the parliament on the
gv%uoniq?ﬁgg or[]atleswgfesg)(()(l:(g %%Sg:{lda%'ewlggf ISC?nunboé ?attommendation of the Prime Minister, that detail is
gnt sp b y C£P be worked through at this convention. Unless we

agree with her views; she wants the full range ing t let look at the Ameri
change—the power, the energy, the passion that dff 9oing fo say, yes, let us look at the American
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system with a direct election of an executive presidentOn the basis of the Prime Minister's declared
and going to go down that route, we need to stick topenness on this, or receptivity on this proposition, |
having a serious debate about the other two alterrf@ave adopted the attitude that, where | can at this
tives. One is appointment directly by the Prim&onvention, | will contribute constructively towards
Minister—the McGarvie model—which has somehe formulation and refinement of resolutions which
attractions but | think the people of Australia lackmight come out of working parties in respect of what
ownership of that model and it does not have enouglort of republic this country might want. But, | have
inspiration to take us forward into a new millenniumto say, that that is not my preferred position. | do it
The other is the one which, of course, has been tbat of a sense of constructiveness and a wish to
model of the Keating Labor government and theontribute as much as | can so that we can avoid
model supported by the ARM and is for a presidergerious flaws in any proposition that may go to the
appointed or elected by the parliament of the day. public and which later could haunt us with all sorts

You cannot have both systems. If we are not goirfff Problems of political instability.

down the American route, let us look seriously at My preferred position is the status quo. | am not
those two options—appointment by the Priméere as an ideologue from the republicans or from the
Minister or election by the parliament—and have aonstitutional monarchists. | am a pragmatist. | have
serious discussion about them. They are the twosimple test. What works? Does it work well? If it
systems, and they build around our Westminsteloes, that is a bonus. Is it acceptable to the public?
parliamentary system of democracy. If | mightt is because of all of those calls, reading positively,
conclude by commenting on that system, there h#sat | support the status quo.

been a lot of criticism here that parliaments are notThere may be a counter to this. The opinion polls
accountable. There was Ted Mack’s speech yesterdgythe moment are showing slightly more than 50 per
that the parliamentarians are not accountable; they ant of the public want a republic. But | am con-
Mack, who is a person | respect, that is simply not thferendum, should there be one, in which this issue
case; that is simply not the fact in Australia. is contested. | recall 1984: four referenda were put by

We have more elections in this country than jughe government of the time to the Australian public.
about any other country in the world. The average wehey commenced with 80 per cent opinion poll
have had in federal elections since World War I$upport from the Australian public. They finished with
would be about ever 22 or 23 months. The peop&) per cent opposition. One man, Peter Reith, who
who make up the numbers on the floor of parliamengmerged from hibernation like a sore headed bear,
who effectively elect the Prime Minister, are out theréought the campaign almost single handedly and
facing the people in a full, open, robust and democratranaged to sow enough concern in the community to
ic system. It is a democratic system. It is a nonsens@n that situation around to the disadvantage of the
to say that if the Prime Minister or the parliamengovernment.

appoints the Governor-General or the president of theyjore recently, Malcolm Mackerras published an
day it is not a democratic system. It is a democratggnawsis which showed that even in spite of a majority
system. vote overall in support of a republic the small states

There is another issue which | will be raising nextould conceivably defeat that majority—that is,
week. It is the role of the states, because the Austragépudiate the referendum proposal. Of course, the
ian republic does not begin and end in Canberra. Eaiglsue has been further complicated in the course of the
Australian state will have to examine its own Constilast two days because the issue of states’ rights has
tution, the role of its Governor and how it wants tdeen injected into the consideration of the matters
prepare itself for the new century in the light obefore us.

national change. | appeal to delegates today. | askgyeensland and Western Australia have made it
those who are supporters of the monarchy to undgygite clear that they will resist vigorously any attempt

stand the popular sentiment across Australia as Wg interfere with their internal arrangements. So |

move towards a new millennium, the popular sentkoyid go back to Queensland some time after the
ment which is expressed here in the numbers on thgerendum, having had the joy of being a republican
floor in the Convention that people do want to segstralian elsewhere, to become a constitutional
change. They do want to see an Australian head @jonarchical member of Queensland’s monarchical
state. They do not want to see an Australian who &stem. | have no doubt that Tasmania and South

seriously at the options, to play a constructive role, tod suggest to the Australian Republican Movement

recognise the momentum of change and to get behjﬁuat they should be fairly sensitive to this point
the models which will give us a truly Australian hea ecause their natural allies in the Labor Party in

of state. , . . Queensland and in other small states are going to be

Mr HAYDEN —The Prime Minister has made ityery seriously disadvantaged by this issue if it is one
clear that his preferred outcome from this Constitlynr contention in the lead-up to any referendum.
tional Convention would be a consensually SuPpo-rtedLastIy—and | want to come back to this in more
recomm(_atr;datlon ¥Vh'Chd could go t? Itthe Allésttralt'?@zetail if time permits—the Australian Republican
community as a referendum proposal. It would tes , . At
community attitude about whether we should beco o%ﬁgt“?/vrﬁhh?osmg?ﬂ?tedat(t)i?u daespolhtch)?nﬁv?t"i:g VIZI‘ In

% y - Yy

2h£>euﬁgbb“e(;. and when and what sort of republic w rave but rather foolish. If | were them | would go for
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greater prudence than that. You do not win electiomelitical differences. Of course, the PM could sack the
by telling the public that it is not what they want thabody; after all, it could be described as unrepresenta-
you are going to offer them but what you say they arive slush or whatever the term might be. All in all,
going to have to accept. I do not think it would be a very successful proposi-

What worries me is that all of this disruption to oufion if it were to be adopted.

community, to our social and political processes is So, if we are going to move away from the status
occurring over an extended period when we haveqao, we are going to have to think a lot more about
republic now. The fact is that we have a republibow we handle a number of things. What has worried
now. Our nation is a republic in all but name. Let mene as a pragmatist has been that some of the black
repeat it: our nation is a republic in all but name. Kintetter law authority available to the Governor-General
Beazley said it yesterday. So here we are engagingunder the Constitution, if it went to a president in its
a $50 million windsurfing exercise in this chamber opresent form, could be misused at some time by some
Old Parliament House and what is the objective? Tsort of populist. | think that George Winterton's
change our de facto small ‘r' republic by putting acontribution on Working Party 4 today allayed much
stamp of a big ‘R’ on the Constitution. There is arf that sort of worry, but what happens if there is a
element of stunt in all of this. referendum and the proposition for a republic gets up

Let me tell you what the implications of Mr but Winterton's proposal for defining how power is
Beazley's statement are. All the benefits of a republf® be used is defeated? The thing remains wide open.
for Australia are here now and they have been heféere is this uncertainty, which leaves me greatly
for some considerable time. The Governor-General §sturbed.
head of state. That is clear from Mr Beazley’'s The dangers | see in the proposals which are
statement. Furthermore, the head of state is aoming forward from the republicans are related to
Australian and is a resident in Australia. Moreover, ithe fact that in all models there is to be an election.
respect of the last matter there is an unbroken line ®here is the two-thirds election by parliament,
Australians as head of state—de facto in Mr Beazleyrmentioned with great reverence by Malcolm Turnbull
terms—since Casey was appointed Governor-Geneyakterday as though it shone refulgently in its own
in 1965. Sir David Smith has made the point on morgrtuous glory. Rubbish! Anyone who says that has
than one occasion that the Governor-General is in fawdt been involved in political processes, in or out of
the head of state of this country; de facto the head parliament. There will be horse trading, there will be
state. His view has been derided by many sourcékbustering when it suits people, there will be
opposed to his expressed attitudes. But we have llggressive personal attacks in reviews. We are not
Beazley supporting him, saying that he has been rightry good in Australia at bipartisanship on the big
all the time. issues, especially when an opportunity is seen to

fictions which surround the role of the sovereign. Th¥ery healthy process at all.

first and most important is that the sovereign is more When a president is elected he has a constituency
than arm’s length from our political processes and & his own and, if it takes two-thirds of the parliament
respected and trusted; is not even suspected of betogsack him, it is unlikely he will ever be sacked for
the sort of person who might connive in any politicapolitical misbehaviour if he plays up to a sufficient
actions or conspiracies. In 1975, if the Prime Ministemumber from, say, the opposition party—whichever
of the time had been inclined to attempt to sack thgarty it might happen to be—and the independents in
Governor-General, | am certain, with good reasotthe respective houses. All he would have to do would
that the advice to the palace to withdraw the commise to mobilise something like a little over 40 per cent
sion would not have been proceeded with. The the vote and he would have frustrated the govern-
would have been prudent delays and we would hawveent of the day. My major problem is, as | men-
been forced, as we were eventually on the broad&ned, that not enough attention has been paid to how
issue, to sort these sorts of matters out ourselves.we sack politically errant, highly politicised presi-

If we lose the benefits of the status quo which weents.

draw down on at the present time, what have we got?Then there is the case of the direct election. | saw
The best that | can see so far is the so-called one of the newspapers that we might end up with
McGarvie model—a council of elders the members & handsome TV sports personality if this sort of
which will act on the advice of the government; thaprocess were adopted. Well, stranger things have
is, the government will tell them what to do. It is ahappened in the parliamentary process. | remember
veil, and | think a not very convincing veil, at a timeabout 37 years ago that a member of Queensland’s
of great political stress in this country. People are nfihest walked straight off the plod to come down to
going to pretend that this process is a sort of armthe House of Representatives with the presumption he
length thing to which they have been accustomed could become a senior minister or hold senior
the past under the status quo. Furthermore, thisnistries, or that he could be considered as an
council of elders could be reduced to a governmeatternative Prime Minister. He might even end up as
cipher staffed by the wrong sorts of people, and head of state of this country. | confess that even
perhaps government won't want to staff it with thestranger things have happened since that member left
right sorts of people. It would be subject of arhe parliament, but | do not want to go into that. |
onslaught by a political party, losing out in a disputéhink that is an arrogant, conceited presumption. As
which went before it in respect of the head of statdbong as sufficient controls can be applied to the
In Australia we play hard bodyline ball in ourperson who becomes president, it does not matter
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what their background is. It is up to the public taepublicans should be prepared to face the fact that as

determine who they want to represent them in @ matter of integrity they have to go all the way and

democracy. have a popular election for the president and the
Malcolm Turnbull rules out the direct electionmajor redraft that elements of the republican represen-

because we will end up with politicians. The rule istatives here are proposing.
as | took it, that any Australian can become head of Reverend TIM COSTELLO —lt is a great pleasure
state except one who is a politician. It seems to nie speak after Bill Hayden, particularly because as a
that that is a bit like saying that any Australian caneal republican | guess | am trying to do some of the
become a surgeon except one who is a doctor. | leavery things he said he would do if he were a republi-
to the Prime Minister commentary on former Australean. Let me say that | am a reluctant republican—
ian heads of state who have been politicians, in higluctant because | do treasure the achievement of
statement of yesterday, and to Sir Harry Gibbs, thmnstitutional monarchy. Like many of you, | have
former Chief Justice of the High Court, in his lecturestood near the spot where Charles | was tried in the
‘A republic: The issues’. More worrisome, of courseGGreat Hall of Westminster and reflected on the
is that direct election can foster demigods. But if wextraordinary achievement of the emergence of the
can control a president who is elected from parliamesystem of constitutional monarchy that we enjoy. The
with two-thirds of the vote there, we can surelyultimate triumph of parliament over the crown is a
extend the general principles to control someone wigpeat historical drama and the political genius of that
is elected by popular vote. achievement is certainly enjoyed in the system that
The dilemma for the Australian Republican Move€merged. So I am proud that we are heirs and benefi-
ment in all of this is that it wants the minimalistciaries of this struggle in Australia.
position; that is, the two-thirds vote for a president | am a reluctant republican also because the symbol
from parliament. What it is effectively saying is thabf the Crown has been a dominant symbol and
they trust people to make wise choices electintdperefore story in my history in Australia. | think the
politicians. Actually, they have no alternative in thisACM can rightly claim that this symbol has been
but they are trying to make a virtue out of it. Themoulded to fit the Australian experience and that it
Australian Republican Movement and the politiciansarries the story of both Australian identity and
do not trust the people to elect their first citizen, theiAustralian history. | agree with them in so far as this
head of state. As | said, | see no problem witktory is not a foreign story to me; it intersects with
politicians or anyone being elected, provided there aney personal history.
repudiating the public. [t is telling them they cannojelhourne, 1 know that this story was foreign to
have what they want. They will get what the ARMmany others. At monthly citizenship ceremonies—and
and the politicians, in their superior wisdom, detefis is where | started to become dislodged from being
mine. That is a rather dangerous election policy,d monarchist—I could not escape the incongruence
should have thought. and confusion that swept over the faces of names like
More than seven out of 10 Australians want th&vetlana, Mohammed and Abu Dabu, as they swore
right to elect their head of state. The Australiaallegiance to Queen Elizabeth II, her heirs and
Republican Movement, which at most represengiccessors in order to become Australian citizens. As
about 10 per cent of eligible voters, judging from thi$ watched their faces and tried to explain this incon-
recent election for delegates to this establishment,gsuence, which | admit does not occur now at citizen-
telling 70 per cent of the Australian public, ‘Pipeship ceremonies, | guess | sensed that the emerging
down, we’ll do your thinking for you. Just follow.’ story was the story of a republic—a story that was
Really, that is a little presumptuous. If the republicansdigenous and home grown; that certainly emphas-
believe they can control the president then it ised mateship, equality and interdependence that
insupportable to be spending $50 million on thisiltimately was not enhanced by monarchy and
roadside running repair job on the Constitution whichllegiance to Yarralumla and ultimately to
is before us. Buckingham Palace.

| am not a republican. If | were, however, | would | do want to say that both stories, both symbols—
support the ‘whole Monty’ as they say these days. Crown and republic—do speak of Australian identity
Well, | would not support it but | think that is the and experience. This week | believe we are experienc-

way we should present this. If | were a republicai!9 the rights of passage. | think it is an emotional
with a strong commitment to environmental issue§/€aring house for very, very deep emotions. | guess
dedicated to the rights of Aboriginal people, with 4 @m saying that | am articulating the transition that
deep-seated conviction on civil liberties, concernd@ose of us who are republicans have recognised is
about a bill of rights, wanting to restructure théccurring within our nation. The dominant story that
political system to make it more democratic and sgSonates louder, stronger and more vibrantly with us
on, | would not wimp on the real challenges—tdS o longer the monarchy but a republic.
comprehensively redraft the Constitution and to Having said that, | am fearful that we may vote for
embrace contemporary values, as was eloguenfgmething less than a real republic. Whilst | support
presented by Pat O’Shane this afternoon. But | am r@tresident for president, that is not the heart of a
a republican. republic. A republic is a compact of engaged citizens

If we are going to spend all of this money for sucivho believe that they are equals and believe that
a minor change, then that is unacceptable. THRrticipation in self-government and ownership of
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their future are the highest virtues of free peoplethe party system allowing the Senate to still function
Yes, that can happen under a constitutional monarctag a house of review, apart from a couple of instan-
but the symbol of the Crown does not obviouslges, in my view, it has never really functioned as a
nourish active republicanism, certainly not as suffistates house. The parties make the decisions in the
ciently as | believe one of our own as head of statgenate.

will nourish. Furthermore, because of the nexus between the
In talking about a real republic, | believe we musBSenate and the House of Representatives, the possi-
retrieve something of our de facto republican historyility of hung parliaments in the future, with popula-
under a constitutional monarchy. At the turn of th&on growth and with the balance of power increasing-
century we were one of the world leaders in developy likely to be in the hands of independents or
ing active citizenship that was passionate abouatinority parties, means that the prospect of blocking
minorities. We were one of the first nations, for thasupply is going to be far greater. The prospect of the
reason, to introduce proportional representation tweed for the exercise of reserve powers is going to be
express minority view points, because citizens whar greater. | wished that we had actually faced up to
were not in the majority should be heard. Along wittthis issue. | should say, for mine, that issue was worth
universal suffrage, the secret ballot and a host of othfaicing up to, quite apart from direct election.
citizens rights, we in Australia saw ourselves as really | had believed—this now is not possible given some
a social laboratory for active citizenship, for democrajecisions provisionally taken—that the presidency
cy and for justice. should become an entirely ceremonial role because
Indeed, when Mr Justice Higgins, in the famouthen the unwritten historic conventions that have
basic wage case, fixed that basic wage it included noonstrained the Governor-General from a precipitate
just your food and rent for the working man—andise of the reserve powers—conventions that may only
then it was the man—but the cost of a daily newdunction because they adhere to the Crown, as Sir
paper. He said, ‘How else could the working maklarry Gibbs argues, and will not adhere to the
fulfil his civic duties if he could not afford the paperMcGarvie panel and a president—could certainly have
to know what his government was doing?’ The redteen written down. If this could have been done then
of the world was left rather breathless at this republan elected president a la Ireland would have been
can, if you like, equality, this breath of civic vision.open to us. Also, limiting the power of the Senate at
A real republic must recover these instincts. least to block the ordinary money bills—not any other

Much of the drive for an elected president comd§nits—would have reminded us that responsible and
from the sense of dilution of republican instincts ofePresentative government is the foundation of our
self-government as our highest ideal. The party systdiflitical system. It should be made to work—rather
Bob Carr referred to some of its achievements ovéfesident.

Independents just seeking their own benefits, calls forThe politicians here and some of us who have made
loyalty before courage, creativity and initiative—atomments on the political system must face the
least in the minds of most Australians. charge that unwittingly we have undermined the

Most Australians know that the votes are counteePnfidence in representative democracy in this nation
before the speeches are made. So massive cynicféhPugh a number of factors—perhaps through the
against politicians and against parliament results. THaCk of civility in debate that people see, particularly
cynicism has been quite palpable, if often unfair, ovdf question time, on the news each night, certainly
the last two days in this chamber. Young people fefirough the perception that there is sheer brutality in
profoundly disconnected from this whole enterprisé® number crunching of factions that decides who
we call the political system—and not just yound€ts in and how decisions are made, causing deep
people. They and others see no way to make th&pntempt for the notion of representative government.
contribution.” So for them the possibility that theyElection by two-thirds of parliament or the recommen-
might elect their head of state—and the polls cIear%tlon by the three elders in the McGarvie model does
show that is what they are saying—a head of sta t hav_e much em_otlonal resonance with the people.
who has authority to pull the government they arll iS going to be virtually impossible to sell. Direct

starting to despise into line, is very appealing. Whglection with codifying and with limiting Senate
can blame them? power, which is also going to be hard to sell, | know,

Direct election aives them an avenue of political’2S at least clearing some of the biggest hurdles and
. 9 . ' p as the way through. | am not quite sure where | am
expression. A better answer, for mine, in a re

> L , oing to go now with those decisions.
republic is to actually reconnect citizens’ deepest .
hopes to contribute to their nation with active citizen- Sir DAVID SMITH —Come back to us.
ship. | supported a directly elected head of state—upReverend TIM COSTELLO —That is a very
to a couple of hours ago—if we had voted to lookenerous offer from that side of the House. A real
seriously at codifying the reserve powers and removepublic must work on two issues immediately. The
ing the power of the Senate to block supply. We hav@st is a clear recognition in the preamble of our
cut off that option. indigenous people, whose prior ownership and

| was supporting it for this reason: | believe théXistence, except in a negative way, was completely
Senate received the power to block supply basicaIWn'tted from the present Constitution. History will not
as a trade off to get the states into federation. But ti§éford us the honour of being a true republic if we do
Senate has never functioned as a states house. Dedpeface this profound moral issue. As many of you
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know, in the Convention debates of 1890 our indigen-hope. But it will only be meaningful if it includes
ous people were mentioned only once and then it wasrecontracting of our commitment to protect our
by a New Zealander—Jack Russell, | think his namfeeedoms and, perhaps more importantly in the
was. A founding father said, ‘You do not need tmuances of today, to actually commit ourselves to our
worry about them; by and large they are a primitiveesponsibilities to this nation. Responsibilities are
race that is dying out. They are not going to be actually more important today than freedoms—
problem.” We must face this issue and the preambtesponsibilities like the great phrase of JFK: ask not
is the place to face it. what your nation can do for you but what you can do
Secondly, though this will now be the subject ofor it. In other words it means young people engaging
charter of freedoms and responsibilities that actualjnd helplessness.
entices the imagination of citizens and draws their | believe history is made by the dialectic of princi-
concerns into the new republic. Globalisation hgse and pragmatism. | do fear that pragmatism may
already largely declared that the nation state s winning. And | do fear that if it does win, if the
finished. Constant change has left many Australiamalectic of principle is not powerfully there luring
feeling passive and totally locked out of shaping thekustralians to actually see that we are on about some
nation’s future. If we become a republic we will benoble ideas, then we may fail history. Thank you.
reasserting our belief in the nation state. It becomes Convention adjourned at 7.30 p.m.
a regrouping, a regathering time for active citizenship,



